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OVERSIGHT OF IRS’ LEGAL BASIS FOR EX- 
PANDING OBAMACARE’S TAXES AND SUB- 
SIDIES 


Wednesday, July 31, 2013 

House of Representatives, 

Subcommittee on Energy Policy, Health Care and 

Entitlements, 

Committee on Oversight and Government Reform, 

Washington, D.C. 

The subcommittee met, pursuant to call, at 10:43 a.m., in Room 
2154, Rayburn House Office Building, Hon. James Lankford [chair- 
man of the subcommittee] presiding. 

Present: Representatives Lankford, Gosar, McHenry, Jordan, 
Walberg, DesJarlais, Woodall, Issa (ex officio), Speier, Cartwright, 
Cardenas, and Lujan Grisham. 

Staff Present: Alexia Ardolina, Assistant Clerk; Brian Blase, Sen- 
ior Professional Staff Member; Caitlin Carroll, Deputy Press Sec- 
retary; John Cuaderes, Deputy Staff Director; Linda Good, Chief 
Clerk; Meinan Goto, Professional Staff Member; Tyler Grimm, Sen- 
ior Professional Staff Member; Christopher Hixon, Deputy Chief 
Counsel, Oversight; Mark D. Marin, Director of Oversight; Emily 
Martin, Counsel; Scott Schmidt, Deputy Director of Digital Strat- 
egy; Sarah Vance, Assistant Clerk; Peter Warren, Legislative Pol- 
icy Director; Jaron Bourke, Minority Director of Administration; 
Yvette Cravins, Minority Counsel; Jennifer Hoffman, Minority 
Communications Director; Adam Koshkin, Minority Research As- 
sistant; and Suzanne Owen, Minority Health Policy Advisor. 

Mr. Lankford. Good morning. Committee will come to order. 
Like to begin this hearing by stating, the Oversight Committee 
statement. We exist to secure two fundamental principles. First, 
Americans have the right to know the many Washington takes 
from them is well spent. And, second, Americans deserve an effi- 
cient, effective government that works for them. Our duty on the 
Oversight and Government Reform Committee is to protect these 
rights. Our solemn responsibility is to hold government accountable 
to taxpayers because taxpayers have the right to know what they 
get from their government. We work tirelessly in partnership with 
citizen watchdogs to deliver the facts to the American people and 
bring genuine reform to the Federal bureaucracy. This is the mis- 
sion of the Oversight and Government Reform Committee. 

We are starting a little bit different this morning. Our Demo- 
cratic colleagues had a meeting with the President this morning 
from 10:00 to 11:00 here on the Hill. So they will be joining us in 

( 1 ) 
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just a moment. They have gone through written testimony as well, 
but they will miss much of the oral testimony at the very beginning 
here. 

Ranking Member Ms. Speier will actually go last in this order. 
I will give my opening statement, we will receive the opening state- 
ment from our four witnesses, then Ms. Speier will come and give 
her opening statement as well. So it will be slightly different than 
is what is typical. But we are grateful for everyone to be here. 

Today’s hearing continues the subcommittee’s oversight of the 
administration’s implementation of Obamacare. While the sub- 
stance discussed during today’s hearing may be complicated, the 
principles involved are not. Congress makes laws. The President 
and the executive branch are responsible for carrying those laws 
out as they were written. At issue today is an example of the ad- 
ministration rerouting the law to meet political objectives. 

In 2010, Democrats with overwhelming majorities in both Cham- 
bers of Congress passed a law that expanded the scope of the Fed- 
eral Government control and involvement over America’s 
healthcare choices through a complex scheme of mandates, rules, 
taxes, and subsidies. To encourage States to set up a State-based 
exchange, the Senate and House created a subsidy for individuals 
only in States that operate their own health exchange. In section 
1311 of the Affordable Care Act, a health insurance exchange is de- 
fined specifically as a governmental agency or nonprofit entity that 
is established by a State. In section 1401 of the law, the subsidy 
is provided monthly when the taxpayer is covered by a qualified 
health plan that was enrolled through an exchange established by 
the States under section 1311. 

As the Congressional Research Service legal analyst has made 
clear, the language is straightforward. According to the CRS, a 
strictly textual analysis of the plain meaning of the provision would 
likely lead to the conclusion that the IRS’ authority to issue the 
premium tax credits is limited only to situations in which the tax- 
payers enrolled in a State-established exchange. Therefore, an IRS 
interpretation that extended tax credits to those enrolled in feder- 
ally-facilitated exchanges would be contrary to clear Congressional 
intent, receive no Chevron deference, and likely be deemed invalid. 

At the time of Congress passed Obamacare, the administration 
confidently predicted it would become more popular and States 
would willingly create their own exchanges. However, 34 States 
have refused to participate, and left building the exchanges to the 
Federal Government. Therefore, the impact of the IRS and the 
Treasury rule that extends tax credits to individuals in Federal ex- 
changes is substantial. First, CBO has established that roughly 75 
percent of the cost of subsidies will be new Federal spending. As 
a result, this rule will add hundreds of billions of dollars of Federal 
spending, which was not authorized by Congress in the statute. 

Second, the subsidies are tied to the law’s employer mandate so 
that employers face large tax penalties if their workers receive sub- 
sidies. Therefore, the IRS and Treasury’s rule directly harms many 
employers and workers in States that choose not to create an ex- 
change. 

My State of Oklahoma is one of those States. The leaders in my 
State decided to protect their own employers and workers from the 
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employer mandate tax penalties and protect future generations of 
Americans will face increasing debt by not creating a State ex- 
change. That was their option within the law. But now the IRS and 
Treasury’s rule has invalidated my State’s decision, harming em- 
ployers and workers in my State and added to the Federal deficit. 
Because of the significance of this rule, this committee, along the 
Ways and Means Committee, has conducted oversight for over a 
year, focusing on the process and factors the IRS and Treasury 
have considered. The evidence we have gathered is consistent. The 
IRS was given an enormous role in implementing many Obamacare 
provisions, but the issue of whether tax credits will be available in 
Federal exchanges, doesn’t appear that it was even considered or 
given substantial time or attention. Prior to the proposed rule, the 
IRS only had a single, weak reason for supporting their interpreta- 
tion, that the designation that the Secretary create a Federal ex- 
change in States that choose not to operate their own was enough 
to authorize subsidies in those States at well. After several media 
commentators pointed out the IRS rule was inconsistent with the 
statute. Treasury assigned one individual to gather additional in- 
formation. Rather than doing an unbiased review of the statute 
and legislative history, it appears this individual only sought out 
information to support the predetermined conclusion that the tax 
credits would also be available for Federal exchanges. At three 
briefings with committee staff, IRS and Treasury officials could not 
remember details and could not provide evidence for factors that 
they may have considered. There is virtually no evidence to support 
Treasury’s assertion that they carefully considered the language of 
the statute in the legislative history. 

For example, in a letter to Chairman Issa on October 12 , 2012, 
Assistant Secretary for Tax Policy Mark Mazur stated that there 
is no discernible pattern for how Congress used the term “ex- 
change” in Obamacare. During the course of those briefings, IRS 
and Treasury employees admitted that they didn’t organize or cat- 
egorize the usages of “exchanges” in any way to look for a pattern. 

Today I hope to gain a bit more clarification from Emily 
McMahon, the Deputy Assistant Secretary for Tax Policy, about 
IRS and Treasury’s careful consideration of this statute to bring 
some light to this conversation. 

I also look forward for hearing from several witnesses on the first 
panel, including my own good friend, Scott Pruitt, the attorney gen- 
eral of our State, and all of your perspective on this IRS rule. I look 
forward to our conversation today. 

As I mentioned before, the ranking member’s comments will 
come at the conclusion of our opening statements. All members will 
also have an additional 7 days to put their records — their opening 
statements on the record. 

Mr. Lankford. We will now recognize our first panel. 

Mr. Lankford. The Honorable Scott Pruitt, the attorney general 
for the State of Oklahoma. 

Scott, glad you are here. Thanks for being here. 

Dr. Charles Willey is the chief executive officer for Innovare 
Health — Innovare Health Advocates Incorporated. 

Mr. Simon Lazarus is the senior counsel of the Constitutional Ac- 
countability Center. 
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Thanks for being here. 

Mr. Jonathan Adler is professor of law at Case Western Reserve 
University, and author of “Taxation Without Representation: The 
Illegal IRS Rule to Expand Tax Credits Under the Affordable Care 
Act,” published in Health Matrix Journal of Law and Medicine. 

Gentlemen, thank you all for being here. 

Pursuant to committee rules, all witnesses will be sworn in be- 
fore they testify. 

If you would please rise and raise your right hand. Thank you. 

Do you solemnly swear or affirm the testimony you are about to 
give will be the truth, the whole truth, and nothing but the truth, 
so help you God? 

Thank you. You may be seated. 

Please let the record reflect all the witnesses answered in the af- 
firmative. 

In order to allow time for discussion, I will ask you to limit your 
testimony to 5 minutes. Your entire written statement will be 
made part of the record. I will give a little mercy if you go a little 
beyond 5, but you get bonus points if you go less than 5, how about 
that? 

Attorney General Pruitt, you are first up to bat, sir. Be glad to 
receive your testimony. 

STATEMENT OF THE HONORABLE E. SCOTT PRUITT 

Mr. Pruitt. Chairman Lankford, Ranking Member Speier, and 
members of the subcommittee, good morning. 

And thank you for inviting me to appear before you today to 
present concerns on the implementation of Affordable Care Act and 
the legal and economic implications of actions taken by the U.S. In- 
ternal Revenue Service, the Treasury Department, and the U.S. 
Department of Health and Human Services. 

This is a critical issue for Oklahoma and for every one of the 34 
States that chose not to establish a State healthcare exchange, a 
choice that was provided to us by Congress and affirmed by the 
United States Supreme Court. Because of the serious ramifications 
facing our States, I appreciate the attention that this subcommittee 
is giving to these concerns and to this matter. 

First, I would like to be clear about my intentions today regard- 
ing healthcare policy and the law. My comments will not focus on 
the need for healthcare reform or the wisdom and the policy choices 
embodied in the ACA. Our responsibility as attorneys general is to 
preserve the rule of law, is to give meaning and effect to that which 
you have passed in Congress, while protecting the rights and inter- 
est of our citizens. 

When Congress passed the Healthcare Act, they provided States 
a choice. That choice is whether to establish a State healthcare ex- 
change or to opt for a Federal exchange. The ACA included with 
that choice a set of consequences and benefits that States had to 
consider. As the chairman indicated, our policy makers did, in fact, 
go through that process in a very deliberative fashion. 

Among the outcomes of the State choosing not to establish a 
State exchange is a consequence of no subsidies flowing into that 
State. That law also provided a benefit of no penalties in the em- 
ployer mandate arena for large employers. Our Governor, Mary 
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Fallin, and other Statewide stakeholders thoughtfully and thor- 
oughly reviewed the options provided them under the Affordable 
Care Act and ultimately chose not to establish a State healthcare 
exchange. 

But after that decision was made, the IRS finalized a rule that 
would strip States of the main benefit of their choice, no large em- 
ployer penalty. Congress provided this choice to States, and now 
the IRS is attempting to take that away by rule. The IRS is acting 
as a super-legislative body in this capacity by enacting regulations 
that Congress did not authorize. 

Their actions conflict with the AC A. And when informed of this, 
the regulators ignored public warnings and concerns that pointed 
out the problem. In fact, many months before the rule went final 
in May of 2012, the record was made as early as November of 2011 
with respect to these concerns. The IRS does not have the author- 
ity to expand access to subsidies beyond what is clearly written in 
the law. As the chairman indicated, that’s billions of dollars that 
will be flowing, unauthorized by Congress. 

The regulation appears geared more toward enacting the agen- 
cy’s own policies than in faithfully following implementation of the 
law passed by Congress. This is why in September of last year, I 
filed a lawsuit in the Eastern District of Oklahoma challenging the 
IRS rule and its lack of authority under the Affordable Care Act. 
Our unique position allowed us to lead the charge against rogue 
agencies misusing the law to advance their own agenda. 

As we stated in our lawsuit, Oklahoma’s position has been clear 
from the very beginning, that the large employer penalty not only 
violates the law when implemented in States without a State 
healthcare exchange, but it cripples businesses with burdensome 
and onerous requirements and penalties. For a medium-sized com- 
pany, already struggling to meet the needs of its thousands of em- 
ployees, the penalty equates to millions annually when one of its 
employees qualifies for a subsidy under Subpart A. 

Until now, the Obama Administration has argued in court that 
the mandate is uncomplicated and easy. But its recent sudden re- 
versal and delay of the mandate clearly demonstrates and acknowl- 
edges that the large employer mandate is, in fact, a complex, job- 
killing, and harmful mandate in businesses, and again, Oklahoma 
is considered a large business under the statute. 

Exactly where these burdens fall is a serious matter. And if the 
ACA exempts employers in States forgoing the establishment of 
their own exchange, that exemption should be recognized and en- 
forced, and we appreciate the committee’s focus on that. These 
issues are very important to the great State of Oklahoma because 
we value our State’s economic stability and growth and the rule of 
law. Our fight continues on behalf of Oklahoma citizens to confront 
the administration when it seeks to overreach its authority and cir- 
cumvent the law. 

We hope to obtain relief in this matter through the courts, but 
we also welcome Congressional oversight being brought to bear on 
these agencies. I look forward to answering any questions you may 
have. 

And I thank you for the time this morning, Mr. Chairman. 

Mr. Lankford. Thank you. 
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[Prepared statement of Mr. Pruitt follows:] 
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Dear Chairman Lankford, Ranking Member Speier, and Members of the Subcommittee, 

Thank you for providing a forum where 1 may present my concerns regarding the 
regulations enacted by the IRS and Department of Health and Human Services to implement the 
Affordable Care Act (“ACA”). The Department of Health and Human Services defines an 
exchange to include any state-established or federally-facilitated health insurance exchange, and 
the IRS adopted the Department's definition for its entire set of regulations implementing the 
ACA. This definition overlooks the critical differences between state-established and federally- 
facilitated exchanges under the ACA’s subsidy provisions in Section 36B of the Internal 
Revenue Code. The statute provides subsidies for certain individuals who buy insurance on a 
state-established exchange but not on a federally-facilitated exchange. These subsidies have 
significance outside of just spending taxpayers’ money; the federal government’s payment of a 
subsidy may trigger a substantial penalty for the payee’s employer. The State of Oklahoma’s 
decision — as well as decisions by 34 other states — not to establish an exchange should have 
prevented substantial federal spending as well as significant compliance costs both for the states 
as employers and for private employers. The conflict between the statute’s provisions and the 
IRS’s definitions led to my office choosing to litigate the matter, and it warrants your concern. 
The ACA’s Exchanges, Subsidies, and “Shared Responsibilities” 

Title I, Subtitle D, Parts II and III of the ACA call for the creation and operation of 
markets, referred to in the Act as “Exchanges,” where individuals may purchase health 
insurance. Section 1311 of the ACA provides for the establishment of an Exchange by a State. 
2 1 . Section 1 32 1 (c) of the AC A provides for a federal ly-faci I dated E.xchange. 

In the case of an individual who meets certain criteria including a household income 
requirement, Title I, Subtitle E, Part 1, Subparts A and B of the ACA effectively provide for 
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subsidizing that individual’s health insurance coverage if the individual purchases it on an 
Exchange established by a State, The subsidy consists of an “advance payment” from the 
Treasury under the conditions established in Sections 1401, 1411 and 1412 of the Act to the 
issuer of the health insurance coverage. The Treasury makes the advance payment in an amount 
equal to an estimate by the Exchange of the size of the tax credit to be taken against the payee’s 
income tax under Section 36B of the Internal Revenue Code. Section 36B(b) provides a formula 
for computing the amount of the Premium Tax Credit for each month of the taxable year. 

Section 1501 of the ACA added Section 4980H to the Internal Revenue Code, Section 
4980H potentially applies to any “applicable large employer,” defined as an employer that 
employed on average 50 or more full-time equivalent employees on business days during the 
prior year. The requirements imposed on a large employer under Section 4980H trigger if and 
only if an “advance payment” has been or could have been made or a “premium tax credit” has 
been or could be allowed to or on behalf of one of the employer’s full time employees. When 
Section 4980H triggers with respect to a large employer, it imposes a significant assessment that 
may be as much as $2,000 for every full-time employee at the company less a thirty employee 
allowance. The only way the employer may avoid the payment is to have arranged in advance to 
make available insurance coverage to full-time employees and their dependents. The insurance 
must provide “minimum essential coverage” that meets a regulation-set “minimum value” 
through an “eligible employer-sponsored plan” at a cost satisfying standards of “affordability” 
under the Act. In addition, the Act imposes other significant obligations such as detailed 
reporting requirements on employees. 

Section 4980H thus imposes significant compliance costs and possibly even direct 
payment obligations on employers. Yet Section 4980H only triggers when the Treasury makes an 
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advance payment or an individual takes a premium tax credit. Under the ACA, these events 
should only occur when individuals purchase insurance on an Exchange established by a State. 
The IRS Regulation and Oklahoma’s Litigation 

On May 18, 2012, Treasury issued a final regulation that incorporated the definition of 
“Exchange” found in final regulations issued by the Department of Health and Human Services 
on March 25, 2012. The Department of Health and Human Services defines “Exchange” to 
include a federally-facilitated Exchange, which would be broader than just the category of State- 
established Exchanges. Thus, the Treasury can be expected to permit advance payments on 
behalf of individuals who have not enrolled in insurance through an Exchange established by a 
State. Further, the Treasury and the IRS can be expected to permit some individuals to take 
premium tax credits under Section 36B of the Internal Revenue Code despite not having enrolled 
in insurance through a State-established Exchange. 

Not only does this result conflict with the ACA, but the regulators ignored public 

comment pointing the problem out. Public comments in response to the proposed regulations 

stated clearly that the regulations would cause advance payments to be made and premium tax 

credits to be allowed even if individuals only had coverage through federally-facilitated 

exchanges. For example, one comment noted that 

[njowhere within the [statute] is an Exchange created under 
Section 1321 mentioned regarding eligibility of the premium tax 
credit. Again, the IRS does not have the authority to expand access 
to a premium tax credit beyond what is clearly written within 
PPACA. 

The Treasury brushed aside critical comments with only the most cursory analysis. 
Nowhere does the notice indicate that the Treasury considered contrary evidence or legal 
considerations. Thus, the Treasury's regulation appears geared more toward enacting the 
agency’s own policies than acting as a faithful agent of Congress. 
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My office had previously filed a lawsuit against various officials in the federal 
government out of concerns that the ACA contained unconstitutional provisions and conflicted 
with the Oklahoma Constitution’s guarantee that a person may not be coerced into participation 
in any health care system. While the United States Supreme Court’s opinion in National 
Federation of Independent Business v. Sebelius dealt with some of the issues raised by my office, 
the IRS’s flawed, unconsidered regulations became final after the Supreme Court had already 
begun deliberation. Fortunately, because my office did not join the larger set of lawsuits before 
the Supreme Court last year, we had the opportunity to amend our complaint on September 19, 
2012, to obtain relief. Rather than correct its improper regulations, the federal government 
moved to dismiss the State of Oklahoma’s complaint. The outcome of that motion is currently 
pending in district court in the Eastern Di.strict of Oklahoma. 

We have also filed a notice to the court concerning the administration’s recent decision to 
delay implementation of Section 4980H for a year. The administration’s justification for the 
delay cited numerous complaints from employers about the burdens imposed on them by the 
ACA. The delay therefore confirms my office’s concerns: exactly where these burdens fall is a 
serious matter, and if the ACA exempts employers in states foregoing the establishment of their 
own Exchanges, that exemption should be recognized and enforced. The ACA represents one of 
the most sweeping reforms of an entire corner of American industry — actually, American life — 
ever contained in one bill. Regulators implementing such a broad statute should not take 
limitations imposed by Congress lightly. We hope to obtain relief through the justice system, but 
we also welcome Congressional oversight being brought to bear on these agencies. 
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Thank you for affording me the opportunity to present these concerns. Please see attached 
some of our key filings from the litigation, including our amended complaint, our response to the 
federal government’s motion to dismiss, and notices we have filed with the court. 



E. SCOTT PRUITT 

ATTORNEY GENERAL OF OKLAHOMA 
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Mr. Lankford. Dr. Willey. 

STATEMENT OF CHARLES WILLEY, MD 

Dr. Willey. Mr. Chairman and members of the committee, good 
morning. And thank you for your service to the great American 
taxpayer, the forgotten man. 

I am Charles Willey, an internal medicine physician in my 29th 
year in St. Louis. My care of patients has me aggressively leading 
them to long-term health. My healthcare team is responsible and 
accountable for both the economic — both the clinical and the eco- 
nomic outcome of our care of our patients. 

Since 1992, we’ve been prepaid for population health manage- 
ment one person at a time. In effect, we are paid to keep our Medi- 
care beneficiaries happy, healthy, active, and energetic for life. We 
intervene early and often. We spend whatever time and resource 
necessary to bring them to long-term health. Our result is 5-star 
quality and satisfaction and a medical cost ratio of 60 percent. 

Now, this is happening on a scale of 40,000 members in the 
Medicare Advantage plan that I founded in St. Louis in 2003. Wit- 
ness that being healthy costs less than being sick. Ladies and gen- 
tlemen, please understand the implication if all Medicare bene- 
ficiaries were cared for in this method, you could freeze the rev- 
enue to the Medicare program, cut nothing, and solve the greatest 
financial crisis of our time, the $70 trillion obligation to the current 
payers of the Medicare tax. 

We achieve this by aligning the incentives of the health plan, the 
physicians — and the physicians with the long-term health of the 
patient. It is crucial that Medicare Advantage also liberates us 
from much of the destructive regulation found in regular Medicare 
Stark law and the SEC. 

Now I have set about to replicate these methods for my employ- 
ees and those of other medical practices and businesses in my 
town. Unfortunately, Obamacare increases destructive regulation, 
does nothing about the legions of ambulance-chasing lawyers, and 
creates new entitlement to become and remain sick. It is treating 
these problems caused by government with more government. 

As an employer of 56 healthcare workers, it is doubly important 
that their health plan give them economic responsibility for health 
decisions and short-term reward for becoming and remaining 
healthy because I need them to model and teach this to my cus- 
tomers, our customers, the patients. In the our company health 
plan, we have gradually been increasing the deductible, while ex- 
panding our health savings account. 

Now Obamacare would limit our deductible to $2,000, whereas, 
we would make it as high as the maximum HSA contribution and 
help our employees fund it. This gives our staff ownership and a 
high motivation to avoid unnecessary costs by shopping wisely for 
necessary healthcare services and by becoming healthy so service 
is not necessary. 

Our benefit design would also have a higher premium and copay- 
ments for smoking, being obese, for not complying with diabetes 
recommendations and control. These policies are good for our em- 
ployees’ health and good for their savings accounts as well. 
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Now, Obamacare calls these policies discriminatory and prohibits 
them. This is a clear example of government promoting and main- 
taining illness, preventible illness. 

Discrimination against illness, through no fault of ones own, like 
ovarian cancer, is unacceptable. But it is good to be candid about 
unhealthy behavior because that will motivate the behavior to stop. 
To do otherwise is enabling, much like the spouse or parent of an 
alcoholic. The lack of courage to oppose the self-destructive behav- 
ior actually promotes and maintains the illness, increasing the 
probability of greater illness, disability, even premature death, and 
increases cost. 

This is how Obamacare is making entitlement of becoming and 
remaining sick. It codifies obesity, cigarette smoking, ongoing sub- 
stance abuse, and other choices, unhealthy choices, to be not dis- 
criminated against in benefit design. My plan for my employees 
would lead them to health. But I can’t offer it under the employer 
mandate. 

Now, the IRS is blatantly ignoring the law and rewriting it to in- 
clude the subsidy in the State — in the Federal exchanges, trig- 
gering a penalty against me, the employer. Missouri opted out of 
the State-based exchange, therefore protecting my employees from 
unhealthy benefit design and higher cost and protecting my com- 
pany from the onerous fines. I am not a criminal. I don’t need to 
be fined for helping my employees achieve health and save for the 
future. 

The Federal Government’s mandates discourage personal respon- 
sibility necessary for good health and enables self-inflicted illness. 
The Oregon Medicaid expansion enabled beneficiaries to resume 
smoking, since they could again afford cigarettes, and there were 
no disincentives. These are the reasons my company and other 
health advocates has joined Halbig v. Sebelius to overturn the 
usurpation of your Congressional authority by the IRS in rewriting 
the law. 

I have dedicated my career to reforming healthcare from the 
marketplace. With relief from this illegal aspect of the law, we at 
Innovare Health Advocates could continue our plans for a very high 
quality, low-cost healthcare plan for many non-Medicare people in 
our — in our town. 

Our experience in patient care, including understanding the eco- 
nomics of that care, cannot be replaced by nameless, faceless, far- 
away bureaucrats. This is America. It is demoralizing and 
humiliating for me to have to beg for the liberty for me to do what 
I know best and for that which I am well trained. You must defend 
us from government and free us to take care of our patients and 
please join me in my oath to first do no harm. 

Respectfully, thank you. 

Mr. Lankford. Thank you. 

[Prepared statement of Dr. Willey follows:] 
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Subcommittee on Energy Policy, Health Care and Entitlements 

July 31, 2013 


Mr, Chairman and members of the Committee, good morning and thank you for your service in 
defense of the great American taxpayer, the forgotten man. Thank you for allowing me to assist you 
this morning in that noble mission. 

I am Charles Willey, a physician in my 29''' year in the practice of Internal Medicine in St. Louis, 
Missouri. My care of patients has me aggressively leading them to long term health. I am indeed 
their advocate in a manner one would expect of a family member. My healthcare team is responsible 
and accountable for both the clinical and the economic outcome of our care of patients. You see, we 
have forged a rather unique business model for our health services. Since 1992, we have been 
prepaid for population health management, one person at a time. 

Given that, in effect, we are paid to keep Medicare beneficiaries happy, healthy, active and energetic 
for life, we intervene early and often spending whatever time and expending whatever resource is 
necessary to achieve long term health. Our result is 5-star quality and satisfaction with a medical 
cost ratio of 60%. This is now happening at a scale of 40,000 members in the Medicare Advantage 
health plan that I founded in 2003 in St. Louis. 

Witness that being healthy costs much less than being sick. Ladies and gentlemen, please 
understand the implication; if all Medicare beneficiaries were cared for in this method, you could 
freeze revenue to the Medicare program, cut nothing, and solve the greatest financial crisis of our 
very troubled time, the $70 trillion obligation to our honorable customers, the citizens and taxpayers 
of these United States. 

You may wonder how we achieve such fine results. Well, we have aligned the incentives of the health 
plan and the physicians, with the long term health of the patient. It is also crucial that Medicare 
Advantage liberates us from much of the destructive regulation found in regular Medicare, Stark law 
and the S.E.C. 
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Now, I have set about to replicate these methods for my employees and those of other medical 
practices and small businesses in my town. Unfortunately, Obamacare throws a wrench into our 
gears because, it doubles down on all that is wrong with healthcare in America as we know it. It 
increases destructive regulation, it does nothing about the legions of ambulance chasing lawyers and 
creates a new entitlement to become and remain sick. It is treating these problems caused by 
government... with more government. 

As an employer of 56 healthcare workers, it is doubly important that they have a health plan that 
gives them economic responsibility for their health decision and short term reward for becoming and 
remaining healthy not only for their own benefit but so they can model and teach it to our 
customers, the patients. 

In our company health plan, we have been gradually increasing our deductible while expanding our 
health savings account. Now Obamacare would limit our deductible to $2,000 while we would have 
it be as high as the HSA maximum contribution and help our employees fund their HSA. This option 
would give the staff an ownership stake in the HSA and high motivation to avoid unnecessary costs by 
shopping wisely for necessary healthcare service and by becoming healthy so service is not 
necessary. 

Our benefit design would also have a substantially higher premium and copayments for smoking, 
somewhat higher for being obese, and significantly higher for not complying with diabetes 
recommendations and keeping the diabetes under control. All of these policies are good for our 
employee's health upon changing their behavior and good for their savings accounts as well. 
Obamacare calls these policies discriminatory and prohibits them. This is a clear example of 
government promoting and maintaining illness that could be cured with a behavior change. 

Discrimination against illness someone has through no fault of his or her own, like ovarian cancer, is 
unacceptable. But it is good to be candid about unhealthy behavior because that will motivate the 
behavior to stop. This is especially true when the method is to give the person the liberty to continue 
unhealthy behavior if they so choose but they are simply held accountable and must pay for the extra 
costs of their behavior. 

To do otherwise is enabling much like the spouse or parent of an alcoholic. The lack of courage to 
oppose the self-destructive behavior actually promotes and maintains the illness, increasing the 
probability of greater illness, disability and even premature death, as well as all the costs attendant 
to these. This is how Obamacare is making entitlement of becoming and remaining sick. It codifies 
obesity, cigarettes smoking, ongoing substance abuse and other behavior choices not to be 
"discriminated against" in benefit design. 

The health benefit plan for my employees would do the opposite of what Obamacare wants it to do - 
My plan would lead my employees to health, but I can't offer it under the employer mandate. 

Now contrary to the clear legislative language in Obamacare, the IRS is blatantly ignoring the law and 
rewriting it to include the subsidy which triggers the tax penalty against me, the employer, in the 
federal exchanges, while they were specifically designed for state based exchanges only. 
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My Missouri legislature opted out of putting up a state based exchange, therefore, protecting my 
employees from the unhealthy benefit design and higher costs, and protecting my company from the 
onerous fines. I am not a criminal. I don't need to be fined for helping my employees achieve health 
and save for their future. 

Remember, it costs much more to be sick than to be healthy. Fischer and Wennberg have long 
established that 50% of American healthcare costs are due to adverse behavior. 'The' problem with 
access to health care is predominantly a function of cost. Government increases cost in healthcare 
which decreases access, no doubt about it. 

The federal government's mandates discourage the personal responsibility necessary for good health 
and enables self inflicted illness. The Oregon Medicaid expansion enabled beneficiaries to resume 
smoking since they could again afford cigarettes and there were no disincentives. Government- 
generated cost is a major problem with Medicaid and Medicare, and now in Obamacare too; which 
doubles down on the wrong policies, discouraging healthy behavior, and criminalize the correct 
incentives. 

These are the reasons my company, Innovare Health Advocates has joined Halbig v Sebelius to 
overturn the usurpation of your Congressional authority by the IRS in rewriting law. 

By inventing, several medical groups, an electronic prescription writer, a Medicare Advantage health 
plan and population health software, all the while caring for patients, I have spent a career reforming 
healthcare from the market place, fending off or working around destructive government policy 
whenever possible. With relief from this illegal aspect of the law, we at Innovare Health Advocates 
could continue with our plan for a very high quality, very low cost health care plan for non-Medicare 
people. 

Please indulge me one final point. 

Physicians are among the most highly educated and thoroughly trained professionals on the planet. 
We treat patients 24-7 in any context necessary, dropping whatever else we may be doing. Daily we 
hold life and death in our hands. It is a high calling. It is a duty and a privilege. It is a never-ending 
quest for knowledge and is continuous problem solving. We are delighted to serve. 

Our collective experience in patient care, including understanding the economics of that care, cannot 
be managed or replaced by nameless faceless far away bureaucrats. Indeed that is the problem. 

This is America. It is demoralizing and humiliating for me to have to beg on behalf of all physicians for 
the liberty to do what we know best and that for which are very well trained. 

You must defend us from government and free us to take care of our patients, and free me from the 
IRS and Obamacare overreach to take care of my employees with an insurance plan that incentivizes 
them to health. 

And please, ... Join me in my oath to, "first do no harm", then allow me to use my education, 
knowledge, and experience to fulfill the humble words of the Hippocratic Oath I took 32 years ago: 

... to "prevent disease whenever I can, for prevention is preferable to cure." 



17 


Mr. Lankford. Mr. Lazarus. 

Mr. Lazarus. Thank you very much. 

Mr. Lankford. Want you to click your microphone on right there 
in front you, the top button. 

Mr. Lazarus. Thank you. 

Mr. Lankford. Thank you. 

STATEMENT OF SIMON LAZARUS 

Mr. Lazarus. Thank you very much, Mr. Chairman, and mem- 
bers of the committee for inviting me today. I look forward to try- 
ing to help evaluate whether the Affordable Care Act premium as- 
sistance tax credits and subsidies should be fully available to all 
eligible individuals on ACA proscribed exchanges, whether they are 
facilitated by State governments or by the Federal Government. 

I believe that they should be. I believe that the Treasury Depart- 
ment’s interpretation is correct, that reviewing courts must defer to 
it, and that they should not and will not overturn it. 

Now, my copanelists have a contrary claim. And they do so, I be- 
lieve, because they adopt what I would respectfully call the quar- 
antine approach to a statutory interpretation. They zero in selec- 
tively on certain provisions of the act, and one in particular, lift 
that provision out of context, and then impose on it an interpreta- 
tion which, in the context of the entire statute and certainly its 
purposes, its purpose, highly implausible interpretation. 

When you look at the statute in the context that it should be ex- 
amined, and which I think courts will certainly do, other relevant 
provisions confirm that the text of the ACA is not at war with its 
central purpose. It does not sabotage that purpose; it rather effec- 
tuates it. 

So let’s just take a quick look at what we all know the purpose 
is. When Congress passed the ACA its fiercest critics concurred 
with its supporters that it had a simply-stated purpose, and that 
was to achieve near universal health insurance coverage, which is 
a quote from my copanelist. Professor Adler’s lengthy article on 
this subject. 

In addition, all sides recognized that the exchanges were a cen- 
tral mechanism for achieving that goal. It was not until November 
2011, one and a half years after President Obama signed the ACA 
into law, that Professor Adler and his co-author, Michael Cannon 
of Cato, surfaced their discovery that there was an apparent glitch, 
as they called it, in the act, and that this glitch supported a 180- 
degree contradictory interpretation of the law’s critical exchange 
mechanism. And as Michael Cannon has proclaimed, that result 
could drive a stake through the heart of Obamacare. 

But the truth is we were all right the first time. The text and 
purpose of the ACA are in harmony. The Congress that adopted 
this law did not intend and the statute its authors drafted does not 
put this supposed stake in the hands of health reform opponents 
in State capitals, who are very sincere, I don’t doubt that for a 
minute, but opponents such as Attorney General Pruitt, and in ef- 
fect stiffing the core constituency that the law was enacted to ben- 
efit. 

Now, statutory interpretation is not for the faint of heart, and 
I’m going to try to spare us all — try just to summarize very briefly. 
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if I can, what the gist of my argument is and leave details to my 
written statement for those who have the heart to try to plow 
through that. So I’m going to focus on the textual argument that 
the opponents, the ACA opponents make. 

To begin with, as your opening statement I think very succinctly 
and clearly put it, Mr. Chairman, that — the opponents’ argument 
zeros in on section 1401, which enacts a new section 36B of the In- 
ternal Revenue Code. And it targets a provision that is in there to 
define how to calculate the amount of premium assistance. And 
that provision pegs the premium assistance amount to monthly 
premiums for insurance policies which cover the taxpayer and 
which were enrolled in through an exchange established by the 
State under section 1311 of the ACA. It’s no wonder that it took 
a year and a half to find this particular provision, I must say. 

Now, the theory of my colleagues here is that because this sub- 
section calculates premiums for policies that are issued through an 
exchange established by the State under section 1311, therefore, 
they say. Federally facilitated exchanges, which are directed in an- 
other section of the act to stand in where States fail to set up ex- 
changes of their own, cannot be considered their equivalent and 
their policyholders and applicants who need premium assistance 
are left out in the cold. 

If this seems like an implausible interpretation, it becomes much 
more so if one looks at the act as a whole, which I have done, but 
I’m not going to go through all of the things that I have learned 
by doing that. I’m going to focus on one provision which I feel par- 
ticularly undermines the self-defeating spin that my colleagues 
here would put on section 36B and section 1311. And the section 
I would like to focus on of course is section 1321. And this is a sec- 
tion which says that if a State fails to establish an exchange, then 
the Secretary of Health and Human Services shall establish and 
operate such exchange and shall take such actions as are necessary 
to implement such other requirements. 

Now, a key part of our position is simply that the use of the word 
“such exchange” and the use of “Exchange” with a capital E, show- 
ing that it’s a defined term, that the logical, common sense inter- 
pretation of that language is that the exchange under HHS stew- 
ardship shall remain such exchange as it would have been under 
State stewardship and shall be its functional equivalent. It shall be 
subject to the same requirements. It shall have the authority nec- 
essary to take such actions as were necessary to implement its 
functions. 

As the steward of such exchange, our position is, the Secretary 
stands in the shoes of or acts on behalf of a defaulting State Gov- 
ernment. This type of surrogacy or stewardship is very common- 
place in the law. And so that is what — that — that is what we feel 
1321 and the statute as a whole contemplates. 

There’s really no reason to impose this cramped interpretation 
that, again, is — as Professor Adler’s co-author, Michael Cannon, 
has said, would bring Obamacare’s exchange engine to a screeching 
halt. 

Mr. Lankford. Sorry to interrupt you. How much time do you 
have left? Because we want to receive all of your statement. 

Mr. Lazarus. I’ve overshot? 
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Mr. Lankford. 2 minutes over. 

Mr. Lazarus. I apologize. 

Mr. Lankford. That’s all right. Do you have a final statement 
there? Because we want to he able to receive questions from you 
as well. 

Mr. Lazarus. I just wanted to say that opponents recognize that 
they need more than this text-only argument. They’ve gone to a 
purpose argument. And they claim that Congress deliberately de- 
signed the exchange provisions so that they would essentially fail 
in Federal exchange States. And I just would like to suggest that 
it’s rather implausible to think the ACA sponsors, and we’re talk- 
ing about people like Harry Reid, Senator Chuck Schumer, Max 
Baucus, Patty Murray, would have intentionally handed over to 
ACA opponents in State capitals, like Attorney General Pruitt, the 
power to sabotage the law in their States. But I think you have 
to — you have to think that’s true in order to sustain the argument 
to the contrary. 

Mr. Lankford. Thank you. 

Mr. Adler. 

Mr. Lazarus. I apologize for going over so much. 

Mr. Lankford. That’s all right. 

[Prepared statement of Mr. Lazarus follows:] 
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The Affordable Care Act Ensures Premium Assistance for Eligible 
Needy Individuals on Both Federal and State-facilitated Exchanges. 

Testimony of Simon Lazarus 

Subcommittee on Energy Policy, Health Care, & Entitlements 
Committee on Government Oversight & Reform 
U.S. House of Representatives 

Wednesday, July 31, 2013, 10;15 AM 
2154 Rayburn House Office Building 

I thank the Subcommittee for inviting me to assist its members and their 
colleagues in evaluating the lawfulness of the Obama administration’s decision to 
ensure that Affordable Care Act (ACA) premium assistance tax credits and subsidies 
are fully available to all individuals eligible for such assistance, whether they seek 
insurance through ACA-prescribed exchanges facilitated by state governments or by the 
federal government. 

I have written and spoken extensively about this and other legal issues relating to 
the ACA since the legislation was under consideration by Congress in 2009. 1 have also 
studied and published on the general subject of statutory interpretation. I am currently 
Senior Counsel to the Constitutional Accountability Center. CAC is a public interest law 
firm, think tank, and action center, dedicated to realizing the progressive promise of our 
Constitution, and of laws which, like the ACA, are designed to realize that promise. I 
hope to contribute to the Subcommittee’s understanding of the question whether 
providing premium assistance to needy Americans in federal as well as state-facilitated 
exchange states is faithful to the text, structure, purpose, and history of the ACA. 

Introduction and Summary 

I believe that the interpretation of the ACA adopted by the administration is 
correct, that reviewing courts must defer to it, and that they should not and will not 
overturn it. The critics’ contrary claim focuses selectively on certain provisions, then lifts 
them out of context and imposes on them a nonsensical interpretation. The critics’ 
misread ignores other relevant provisions, that confirm that the text of the ACA does not 
sabotage, but rather effectuates its stated purpose of ensuring near-universal coverage 
for the millions of Americans nationwide who have previously lacked access to 
affordable quality health insurance and health care. 

When Congress enacted the Affordable Care Act, three years ago, there was 
substantial partisan debate about whether the law was a good idea. But there was 
bipartisan agreement about what the ACA’s purpose was. The health reform law's 
fiercest critics concurred with its supporters that it had, and has, a clear and simply 
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stated goal - “to achieve near-universal health insurance coverage.”'' In addition, all 
sides recognized that a principal mechanism for achieving that goal is the “exchanges” 
prescribed by the ACA. These exchanges, organized state-by-state, are market-places 
where individuals not covered by employer-sponsored group health plans or 
government insurance programs can obtain affordable coverage and, hence, care. 
Although Congress expected that competition -- along with statutory insurance reforms - 
- would discipline the cost and quality of insurance offerings on the exchanges, it also 
recognized that many millions of uninsured individuals would require additional financial 
support to afford premiums. Hence, the universal, bipartisan expectation was that such 
premium assistance support would be available in states that chose to establish and run 
their own exchanges, and also in states that failed to do so, and instead left that 
responsibility to the federal government. Not until November 201 1 - one and one half 
years after President Obama signed the ACA into law - did my co-panelist Professor 
Adler and his co-author, Michael Cannon of the CATO Institute, surface their claim to 
the contrary. They said at the time that they ‘Vere first made aware of this aspect of the 
ACA” in December 2010, nine months after enactment. To ACA opponents probing for 
any opportunity, no matter how far-fetched, to impede the law's implementation, the 
discovery of this apparent “glitch” must have been invigorating. As Michael Cannon has 
often repeated since, if their contention were to prevail in court, the result could “drive a 
stake through the heart of Obamacare.” 

However, the truth is, we were all right the first time. The text and purpose of the 
ACA are in harmony. The Congress that adopted this law did not intend, and the statute 
its authors drafted does not seek, to put this supposed “stake” in the hands of health 
reform opponents in state capitals, in effect stiffing the core constituency the law was 
enacted to benefit. 

The ACA’s text assures premium assistance to eligible individuals in all 

states, whether governed by state or federally facilitated exchanges. 

To make their counter-intuitive, not to mention counterfactual, claim that the 
ACA’s text subverts its fundamental purpose, ACA opponents focus on one subsection 
of one section of the law. Section 1401 , which enacts a new Section 36B of the Internal 
Revenue Code. IRC §36B(a) provides that “In the case of an applicable taxpayer, there 
shall be allowed as a credit .... an amount equal to the premium assistance credit 
amount of the taxpayer for the taxable year.” That says an applicable taxpayer - 
someone who is under 400% of the federal poverty level - gets the credit. Subsection 
36B{b), which contains the language on which the opponents found their argument, 
details how this “premium assistance amount” is to be calculated, in other words, how 
much the applicable taxpayer gets. Subsection 36B(b)(2) specifies that this figure is the 
“amount equal to the lesser of two options. The first option, spelled out in the 
immediately following Subsection 36B(b){2)(A), pegs the premium assistance amount to 
“monthly premiums’’ for insurance policies which “cover the taxpayer and which were 
enrolled in through an Exchange established by the state under [Section] 1311 of [the 


' Jonathan H. Adler and Michael F. Cannon, Taxation Without Representation: The iiiegal IRS Rule to 
Expand Tax Credits Under the PPACA, 23 Health matrix 119, 126 (2013) 
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ACA]." (Emphasis added) This italicized passage, from the ACA’s instructions on how 
to calculate the amount of an individual taxpayer’s premium assistance tax credit, is 
what Professor Adler and his fellow ACA opponents have seized upon to ground their 
claim that the ACA bars participants in federal-facilitated exchanges from access to 
affordable health coverage via receipt of premium assistance credits and subsidies. As 
they read the statute, the statute says that taxpayers in federal-facilitated exchanges get 
the subsidy, but the amount of the subsidy is zero. 

Initially, the opponents made this language essentially their whole case. They 
claimed that the passage meant that the text of the ACA - the entire ACA - 
unambiguously required that the Act be construed to defeat its acknowledged purpose 
of promoting near-universal health coverage. But this phrase, buried so deep in a 
provision devoted to measuring how much eligible individuals receive in premium 
assistance credits that it wasn’t discovered for close to a year after the President signed 
the bill into law, is a fragile reed on which to hang so counter-intuitive and consequential 
an asserted interpretation. The opponents soon realized that this isolated and internally 
contradictory “glitch” could not, by itself, support their characterization of the ACA’s text 
- i.e., the text of the whole statute. 

So they came up with a new argument. In the summer of 2012, Professor Adler 
and Michael Cannon, in the first published version of their article, asserted that “our 
further research” proved that this self-destnjctive provision (as they interpreted it) was 
not a mere glitch, after all, but rather “intentional and purposeful . . . .” As will be 
explained below, this amended claim is not merely weak, but literally lacking any basis 
in the statute, its massive legislative history, contemporaneous claims about the 
provision by legislators, governors, administrators, academics, columnists, or reporters, 
or common-sense recognition of what the authors of the ACA actually intended. But, 
before turning to the “intentional and purposeful” issue, I will briefly address what I 
believe are the key weaknesses that prompted the opponents to abandon their notion 
that they could prevail with their initial, purely textual argument. 

1. ACA opponents’ misguided - and misleading - text-out-of-context 
“quarantine” approach to construing the text of the ACA. 

As noted above, opponents claim that the “stake” they have found to drive 
through the ACA’s heart consists of a phrase in a subsection measuring the amount of 
individual premium assistance credits, referencing policies “enrolled in through an 
Exchange established by the State under [Section] 1311.” The basic problem with this 
claim is the approach itself. In a June 17, 2013 debate at the CATO Institute about the 
issue being considered in this hearing, my debate partner, Rob Weiner of Arnold & 
Porter and formerly of the U.S. Department of Justice, characterized this as the 
“quarantine” approach to statutory interpretation - quarantine a few words, and rip them 
from their context.^ Here, as elsewhere, this is a path to an absurd result, not to plain 


^ The points made in this testimony are largely drawn from the presentation that I jointly made with Mr, 
Weiner at the above-noted June 1 7 debate. Mr. Weiner made significant contributions to these points, 
though I of course bear full responsibility for the final version of this testimony. (On the other side of the 
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meaning. This interpretive path requires, first, that anyone seeking the meaning of the 
Act ignore the most elemental aspects of context. For starters, they disregard Title I of 
the Act, where the provisions we are debating appear, and which expressly states what 
it's trying to achieve -- quality affordable care for all Americans. Not just Americans in 
some states. The subtitle that contains the relevant provisions reiterates the goal -- 
Affordable Coverage Choices for All Americans. The section that creates the tax credits 
also expressly says what it’s about - tax credits for premium assistance - to help people 
afford insurance. 

Several specific provisions of this title and subtitle, briefly discussed below, detail 
how the exchange mechanism is to contribute to achieving the statute’s purpose - and 
make clear that IRC Section 36B(b)(2), alone or in combination with any other 
provisions, cannot bear the weight opponents would impute to it, of defeating that 
purpose. 


2. Section 1321(c)(1) provides that, where a state fails to establish the 
type of exchange that Section 1311 provides that it “shall” establish, 
the Secretary of HHS “shall establish and operate such Exchange.” 

The single provision of the Act that most straightforwardly undermines 
opponents’ self-defeating spin on Section 36B and Section 1311 is Section 1321, which 
prescribes the federal alternative to state-established exchanges. Subsection 
1321(c)(1) provides that, if a state fails to establish an exchange, as prescribed by the 
Act, the Secretary of Health & Human Services “shall establish and operate such 
Exchange and shall take such actions as are necessary to implement such other 
requirements [required of state-facilitated exchanges].” The logical, common-sense 
interpretation of that simple language is that, the exchange under HHS stewardship 
shall remain “such Exchange” as it would have been under state stewardship, shall be 
its functional equivalent, shall be subject to the same “requirements,” and have the 
authority and responsibility to “take such actions as are necessary to implement" its 
functions. As the steward of “such Exchange,” the Secretary, as numerous 
commentators have noted, stands in the shoes of, or acts on behalf of, or substitutes 
for, or stands in for the defaulting state government. This type of surrogacy or 
stewardship is commonplace in the law. There is no textual indication - nor any logical 
reason - why this language should be read to mean that, instead of establishing and 
operating an equivalent “such" Exchange, the Secretary shall operate a second-class 
exchange - indeed, one which, to quote Professor Adler’s co-author Cannon would be 
unable to serve a majority of eligible uninsured or under-insured individuals, a 
circumstance that “would bring Obamacare’s Exchange engine to a screeching halt." 

3. The ACA’s definition of “Exchange" appiies equally to federal and 
state-established and operated exchanges. 


debate were Michael Cannon, CATO'S Director of Health Studies, and Michael Carvin, partner at Jones 
Day and counsel to the plaintiffs in one of the lawsuits challenging the Obanna administration's 
interpretation of the ACA at issue in this hearing.) A video of the debate is accessible on CATO's 
website, CATO.org. 
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The common-sense interpretation of “such Exchange," noted above, in Section 
1321 is confirmed by the statute’s definition of “Exchange,” and the appearance of that 
defined term in Section 1321 and elsewhere in the Act. The definition and function of 
an Exchange are laid out in Section 1311. That section creates American Health Benefit 
Exchanges. And it says the statute will refer to them as an “Exchange, ” with a capital E. 
It has defined the term. And Section 131 1(d), labeled “requirements,” fills out the 
definition: 

An Exchange_s/7a// be a governmental agency or nonprofit entity that is 
established by a State. (Emphasis added) 

That is a mandatory definition (“shall” is mandatory). Hence, whenever the term 
“Exchange” appears in the statute with a capital “E,” it means an exchange established 
by the State under Section 1311. (The definition is repeated in Section 1 563(b).) So, 
turning to Subsection 1321(c)(1): It says that if the State does not establish an 
Exchange: 

the Secretary shall (directly or through agreement with a not-for-profit entity) 
establish and operate such Exchange within the State and the Secretary shall 
take such actions as are necessary to implement such other requirements. 

An “Exchange," with a capital E, as we have seen, is defined as an entity 
established by the State. So, if, as this provision directs, the federal government 
establishes an Exchange with a capital “E,” it can only be an Exchange with capital E, 
as understood by the Act, if it fits the definition set forth in Section 1311 for capital “E” 
exchanges - i.e., if it is an entity covered by the law’s definitional term of art, as an 
“Exchange established by the state under section 1311.” The opponents’ contrary, anti- 
common-sense interpretation would mean that the Secretary is commanded by Section 
1321 to do what it cannot possibly do - establish and operate a Capital “E" Exchange, 
which is in fact not, and cannot be a Capital “E" exchange. That, obviously, makes no 
sense, it also flouts the “plain meaning” conclusion that, once defined, that term must 
have the same meaning wherever it appears throughout the statute. The only exception 
to this rule is in circumstances where an alternative interpretation is made indisputably 
clear in a given provision, and/or the definitional meaning would produce absurd results, 
or contradict a manifest statutory purpose. None of those exceptions are applicable 
here. 


There is in fact only one way to make sense of this provision. It says the 
secretary shall establish “such Exchange” and do what is necessary to make it work. It 
doesn’t say “an exchange,” with a small “e,” or "a federal exchange." It says “such 
Exchange,” with a capital E. Which exchange is provision referring to? There’s only one 
such Exchange created and defined in the statute - the one established by the State 
under 1311. And the only way the federal government could establish such an 
Exchange, as the statute defines it, is to act on behalf of, or substitute for, or stand in 
for, or step into the shoes of the State. That’s very common in the law - under the 
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common law, in statutory civil law settings, and in federal statutes which, like the ACA, 
create federal-state “cooperative federalism” partnerships with state governments. 

4. Excluding federally-facilitated exchanges from the statutory 
definition of “Exchange” produces pervasive absurd results 
throughout the ACA. 

The consequences of the opponents' approach go beyond rendering 1321 
nonsensical. If section 1321 does not permit the federal government to stand in for the 
state, then the states can never, ever reduce their Medicaid benefits or eligibility 
requirements. Why? Because the statute says unequivocally that the benefits and 
eligibility requirements have to stay the same “until the Secretary determines that an 
Exchange established by the State under section 1331 is fully operational.” 

Here are some other examples: 

No CHIP back-up coverage: if a State doesn’t have the money to ensure 
coverage for low-income children under the Children’s Health Insurance Program, 
known as CHIP, the State has to make sure the children are enrolled in a qualified 
health plan “offered through an Exchange established by the State under section 131 1 ." 
Under the opponents’ definition, states with a federally facilitated exchange can’t do 
this. So the opponents’ cramped definition makes the statute impose another 
impossible requirement. 

No qualified health plans on federally-facilitated exchanges. Because an 
Exchange is an only an exchange with a capital E when it’s established by the State, if 
1 321 does not allow the federal government to step in for the State, then the states with 
federally facilitated exchanges can have no qualified health plans, because those are 
only ones sold through an exchange. With no qualified health plans, nothing works. 

The ACA become a health insurance statute without health insurance. 

No accounting controls or screening for lawful U.S. residents. If an exchange, as 
§ 131 1 says, must be established by a state, and if §1321 doesn’t change that, then 
under section 1313(a) (1), a federally-facilitated Exchange doesn't have to keep an 
accurate accounting of activities and expenditures, and under section 1 41 1 , a federally 
facilitated exchange doesn’t have to make sure that people covered through an 
Exchange are not illegal aliens. 

The only way to give meaning to the above-noted provisions, and avoid absurd 
results in these and other similar situations covered and referenced by the ACA, is to 
adopt the intended, common-sense definition of the statutory term “Exchange.” That is, 
in federally-facilitated exchange states, the Federal government is acting on behalf of 
the State. Then, citizens in those states can get tax credits, because an exchange 
established by the state includes one where the federal government is standing in for 
the state. 
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5. Opponents’ misreading of the defined term “Exchange” in ACA 
§1401 and its creature, IRC §36B, produces an absurd interpretation 
of §36B itself. 

On its own terms - within the four corners of that provision - viewing the federal 
government as the stand-in for the state is the only way that the plain language of 
Section 36B itself makes sense and is internally consistent. 

Subsection (a) provides: 

In the case of an applicable taxpayer, there shall be allowed as a credit against 
the tax imposed by this subtitle for any taxable year an amount equal to the 
premium assistance credit amount of the taxpayer for the taxable year. 

An applicable taxpayer is defined as someone whose income is between 100% 
and 400% of the poverty level. So under this provision, if you meet the income test, 
there shall be allowed a premium assistance credit. The plain language of this provision 
says that low income taxpayer gets a credit. 

The exchanges come into play in the next subsection, 36B(a)(2). The caption 
tells you what the subsection is about - the calculation of the premium assistance 
amount - the amount of the credit to assist the taxpayer in affording insurance: 

(2) PREMIUM ASSISTANCE AMOUNT. — The premium assistance amount 
determined under this subsection with respect to any coverage month is the 
amount equal to the lesser of— 

“(A) the monthly premiums for such month for 1 or more qualified health plans 
offered in the individual market within a State which cover the taxpayer,. the 
taxpayer’s spouse, or any dependent (as defined in section 1 52) of the taxpayer 
and which were enrolled in through an Exchange established by the State under 
1311 of the Patient Protection and Affordable Care Act, or 
"(B) the excess (if any) of— 

“(i) the adjusted monthly premium for such month for the applicable second 
lowest cost silver plan with respect to the taxpayer, over 

"(ii) an amount equal to 1/12 of the product of the applicable percentage and the 
taxpayer's household income for the taxable year. 

In other words, if you accept the opponents’ reading. Congress is saying, “If your 
income is between 100% and 400% of the poverty level, you get a tax credit to assist 
you in buying insurance - except if you happen to live in a federally facilitated exchange 
state. In that event, Catch-22: the amount of premium assistance you get from this 
provision designed to help you afford insurance is zero. Is Catch-22 a more plausible 
reading of a statute designed to help lower income people afford insurance, than the 
common-sense understanding that the federal government stands in for and steps into 
the shoes of a state that fails to establish and manage an Exchange itself? 
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Opponents’ “Purpose and Intent” Argument - that the 111*'’ Congress Deliberately 
Barred Premium Assistance from Participants on Federally Facilitated Exchanges 
- Is Preposterous and Has Literally Zero Support in the ACA’s Legislative Record. 

As noted above, the first time ACA opponents surfaced their argument, they said 
their “gotcha” spin on two isolated provisions of text was all they needed to win their 
case. They soon recognized that this is not true. The individual provisions on which 
they rely are not self-explanatory. Moreover, they are contradicted by other textual 
provisions of the Act. So the opponents have moved off their original text-only 
argument. They have moved to a claim about the ACA’s legislative history and its 
purpose. This is truly a remarkable claim. 

They say that the legislative history of the statute reveals that the 111**' Congress 
deliberately designed the exchange provisions to block premium assistance for 
residents of federal exchange states. If true, what the Act really means, and what its 
sponsors really intended, is a result that would not only cancel the core benefit the law 
sought to confer, for the core constituency it aimed to benefit. Further, under the 
opponents’ misread, the ACA’s sponsors would have intentionally handed over to ACA 
opponents in state capitals the power to subvert the law in their states, enabling them to 
“drive a stake through the heart of Obamacare” in the colorful language of Professor 
Adler’s collaborator, Michael Cannon. 

How do the opponents explain why the ACA's sponsors would come up with this 
self-defeating, indeed self-destructive strategy? Because, they explain, in structuring 
the premium assistance provisions of the Act, the sponsors’ overriding purpose was to 
pressure states into establishing exchanges, and to do so by stiffing millions of their 
low-and moderate income constituents. If this seems like a rather odd pressure tactic 
for Democratic leaders to have adopted, closer examination makes clear that it is, quite 
simply, pure fiction. 

In the first place, in the massive record of Congress' debate, drafting, and 
deliberation over the ACA, there is literally not one reference to this implausible 
purpose. Not one. It’s the dog that didn’t bark. Not at all. Not ever. The Senate 
Finance Committee’s markup of the provisions at issue took from September 22 to 
October 1 3, and take up 2,823 pages of transcript. Senate floor debate went from 
November 21 to very late, as I recall, on Christmas eve, December 24, comprising 393 
pages in the Congressional Record. Not once in this entire record did anyone in either 
party, member or staff, ever suggest that if states declined to set up exchanges, not 
only would they cede control to the feds, but they would deny benefits to their 
constituents. 
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It bears emphasis that ACA opponents impute this supposed design as a threat to 
pressure state political leaders. Now, to be effective, a threat can’t be kept secret. But 
this supposed threat was never communicated by those to whom our opponents impute 
it. As I noted earlier. Professor Adler and his co-author Michael Cannon, a full-time 
opponent of the ACA, didn't even notice this issue until a year-and-a-half after the 
statute was adopted. 

Nor was this supposed threat received or noticed by those for whom it was 
supposedly intended - state governments. Not that those state governments were 
asleep at the switch. On the contrary, state governments and their representatives were 
a vigilant, vigorous, and potent omnipresence in the process of drafting the ACA. They 
pushed demands and were responsible for many changes - including, securing for 
themselves the option of operating exchanges, rather than the House bill’s version of a 
national Federal exchange. 

But state representatives never spotted this supposed threat. On May 5, 2009, the 
National Governors Association presented testimony to the Senate Finance Committee 
on what the states considered “the important issues involving health care coverage 
proposals.” Right after the bill passed, on March 26, 2010, the NGA circulated an 8 
page single-space document laying out a timeline and spotting key implementation 
issues for their members. On September 16, 201 1 , the NGA published an Issue Brief 
on “State Perspectives on Insurance Exchanges," again, laying out state concerns 
regarding implementation of the exchange provisions. Not once is there the slightest 
suggestion that the NGA or its members saw the possibility that federally facilitated 
exchanges could not offer premium assistance, let alone that they viewed - or would 
have viewed - this as an unwanted coercive threat. 

In sum, the opponents’ confection is a threat that was never made and never 
received. By itself, this fact demonstrates that such a threat or incentive was not and 
could not have been the purpose of the Congress that drafted and enacted the ACA. 
Without that purpose, the opponents’ self-defeating interpretation of the law’s definition 
of “Exchange” is insupportable. 

Of course. Congress did include a mechanism designed to encourage states to set 
up exchanges themselves. It was precisely that if they did not the federal government 
would do it for them, and in effect deprive them of an opportunity to provide a valuable, 
visible, ongoing service to hundreds of thousands or in some cases millions of voters. 

Significantly, Congress did provide precisely the sort of financial carrot-and-stick 
incentive that ACA opponents falsely read into the exchange provisions, when 
structuring the ACA's expansion of Medicaid. Hence, when Congress wished to go 
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down this road, they knew how to do it, and how to say they were doing it. They didn’t 
do it with respect to the establishment and operation of the exchanges. 


Courts Must and Will Defer to the Administration’s Reasonable and Permissible 
Interpretation of “Exchange” to Cover Federally and State-facilitated exchanges. 

Opponents know they cannot prevail without their claim that the legislative history 
reveals a purpose of threatening denial of premium assistance to pressure states into 
setting up exchanges. They know that, without that argument, their claim that the 
meaning of the text is “unambiguous” is unambiguously wrong. Otherwise, of course, 
the IRS' rule is at worst, a “permissible" interpretation, even if not the only permissible 
interpretation. As Justice Antonin Scalia reaffirmed and explained, barely two months 
ago, if a statute is “silent or ambiguous with respect to [a] specific issue,” then the courts 
must defer to “a permissible construction of the statute" by the agency to which 
Congress has assigned responsibility for administering it.^ At a minimum, Treasury’s 
interpretation - by which the statutory term “Exchange” (with a capital “E") means both 
state and federally-facilitated exchanges - is reasonable and permissible. In a word, 
that ices the case for upholding the rule as construed by the Administration, and 
ensuring that eligible residents in all states will have access to affordable, quality health 
insurance, as Congress intended they should. As Justice Scalia observed, Chevron 
(the landmark Supreme Court case establishing the principle of judicial deference to 
reasonable agency statutory interpretations)" “provides a stable background rule 
against which Congress can legislate: Statutory ambiguities will be resolved, within the 
bounds of reasonable interpretation, not by the courts but by the administering 
agency.’’® There can be little real-world doubt that courts will find the Administration’s 
interpretation “reasonable” and “permissible,” and uphold it. 

Conclusion: ACA Opponents Overreach, with a Last-Ditch Bail-out Bid for the 
Supreme Court to Drive a “StakeThrough the Heart of Obamacare.” 

Challenging the legality of premium assistance on federally facilitated exchanges is 
just one of many last-ditch stratagems ACA opponents are promoting to ensure a still 
birth for the ACA in states that refuse to cooperate with its implementation. ACA 
opponents have fought hard to vindicate their passionate belief that government- 
facilitated universal health care is bad public policy and bad public morality. They have 
largely lost that fight, in the political arenas where in a democracy it should be fought - 
in Congress and in two national elections. Now they are asking judges and justices 

^ City of Arlington, Texas v. Federal Communications Commission, No. 11-1545, Slip. Op.at pages 4-5 
(May 20, 2013) 

“ Chevron v. Natural Resources Defense Council, 467 U.S. 837 (1984) 

® Id. At 5 
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who, one guesses they believe, may share their ideological and political aversion to 
Obamacare and its namesake, for a last-ditch, 11* hour bailout. 

What help are ACA opponents providing to these potentially sympathetic judges 
and justices? 

• A theory that the Congress that enacted the ACA deliberately engineered it to 
fail in states governed by hostile governors and legislators; 

• An alleged purpose never endorsed anywhere by anyone at any point in the 
legislative record, and antithetical to what everyone knows was Congress’ actual 
intent in enacting the ACA. 

How likely is it that a majority of the Supreme Court, or any court, will endorse that 
perverse premise, and bar access to affordable quality health care for millions of people 
whom Congress specifically intended to benefit? Such a decision, especially if 
rendered by an ideologically divided court, will likely appear to the public as a radical 
ratcheting up of the regrettable tradition of Bush v. Gore - though less principled and 
more transparently political. I doubt that the judiciary will take the bait these lawsuits 
tender, and venture out on that limb. 
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STATEMENT OF JONATHAN ADLER 

Mr. Adler. Thank you, Mr. Chairman and members of the sub- 
committee. Thank you for the opportunity to testify today. This 
subcommittee has asked for my views on the legal basis for the IRS 
and Treasury Department rule purporting to extend the avail- 
ability of tax credits and cost-sharing subsidies to Federal ex- 
changes. 

I’ll be brief There is none. The IRS rule is directly contrary to 
the plain language of the PPACA and is not otherwise authorized 
by law. The plain text of not only Section 1401 but the entire act 
as a whole authorizes tax credits for the chase of qualifying health 
coverage and exchanges established by the State, under section 
1311 of the act. This language is repeated not in a single provision 
but in multiple provisions of the act. Nowhere does the act author- 
ize tax credits for the purchase of coverage in exchanges estab- 
lished by the Federal Government. The text of the statute does not 
support the IRS rule. 

When the IRS finalized its tax credit rule, it offered no sub- 
stantive defense of its decision to extend tax credits to Federal ex- 
changes. In a cursory statement, it identified no statutory provi- 
sions authorizing a provision of tax credits, nor did it identify any 
relevant legislative history to support its position. It us hard to see 
how this rulemaking satisfied the APA requirements of recent deci- 
sionmaking. 

And to this day, neither the IRS nor its supporters have been 
able to come up with a single statement prior to or contempora- 
neous to the passage of the act asserting that tax credits would be 
available in Federal exchanges. There are many statements that 
tax credits would be available in all 50 States, just as there are 
many statements that all 50 States would willingly and eagerly, 
even, create and implement exchanges. There are even statements 
that States would be required to create exchanges, something that 
we know the Federal Government could not compel. What there is 
not is a single statement saying that tax credits would be available 
in Federal exchanges because no one assumed that Federal ex- 
changes would be necessary, which also explains why the act did 
not provide any funding for Federal exchanges. 

Months after the rule was issued, after prodding from members 
of this committee, the administration and others began to advance 
arguments in support of the IRS rule. These arguments strained to 
find hints of authorization or spots of ambiguity that could be used 
to sustain the rule and ignore relevant statutory provisions. Some 
of these arguments were even mutually contradictory. None of 
these arguments can overcome the statute’s plain text. 

My copanelist in his testimony misrepresents both the timing 
and the substance of the argument I had made with Mr. Cannon 
and its relevant facts and statutory provisions that undermine his 
claims. Our argument is not based on a single provision but a care- 
ful reading of every provision in the statute. Indeed, the only way 
to read the statute without generating surplusage, that is, without 
generating language that must be rendered nugatory or irrelevant, 
is to recognize that when the statute says “established by the 
State,” it means established by the State. 
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Some claim it would be absurd to condition access to healthcare 
on State cooperation — certain condition access to healthcare on 
State cooperation with Federal policy. This is called sabotage. But 
that is precisely what multiple provisions of the act do. The best 
example of this are the Medicaid provisions. As originally written, 
the Medicaid provisions threatened to withhold not only the Med- 
icaid expansion but all Medicaid funding in State if a State refused 
the expansion. That would clearly have significant consequences on 
the most vulnerable populations. 

Even with the expansion, the statute denies tax credits to the 
poorest of the working poor because there is a minimum income re- 
quirement for tax subsidies. My copanelist may think this is ab- 
surd policy, but it is indisputable that this is, in fact, what the text 
of the statute does. 

Some say it would be — absurd to impose community rating re- 
quirements without also subsidizing the purchase of healthcare, 
but that is also what multiple provisions of this act clearly, indis- 
putably do, such as the CLASS act provisions, such as the child- 
only coverage provisions. Some may think that the way the act was 
designed was absurd or bad policy, but that does not make it any 
less the law. 

The relevant statutory language was not an accident or an error. 
It was a deliberate choice of those in the Senate who wanted State- 
based exchanges to play a key role in healthcare reform. Others 
preferred a Federal model, as I know many here in the House did. 
And had a House-Senate conference bill ever been enacted, a model 
based on Federal exchanges with unconditional tax credits might 
have been the law of the land. But that never came to pass. 

After the loss of a filibuster-proof majority in the Senate, PPACA 
supporters opted to rely on the Senate bill and its provisions, clear- 
ly and expressly conditioning tax credits on State cooperation. If 
there was an error, it was in believing that a majority of States 
would cooperate and create their own exchanges at their own ex- 
pense. Such a miscalculation cannot justify rewriting statute by ad- 
ministrative fiat the after the fact. Yet that is what the IRS has 
done. 

This rule, if allowed to stand, will have substantial fiscal and 
economic consequences. Whether or not extended tax credits and 
cost-sharing subsidies is sound policy is not an issue here; whether 
the IRS can unilaterally rewrite a law it is entrusted to implement 
and enforce is. The majority in Congress believe such tax credits 
are worthwhile in Federal exchanges, then Congress may so pro- 
vide in a statute. Unless and until it has done so, neither the IRS 
nor any other Federal agency has the legal authority to do so. 
Thank you for your time, and I am willing to answer any questions 
you might have. 

Mr. Lankford. Thank you. 

[Prepared statement of Mr. Adler follows:] 
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Mr. Chaintian and members of this subcommittee, thank you for the opportunity to present 
testimony on the Internal Revenue Service rule purporting to extend the availability of tax credits 
and subsidies for the purchase of health insurance in federal exchanges under the Patient 
Protection and Affordable Care Act (PPACA), aka “ObamaCare.” 

By way of background, I am the inaugural Johan Verheij Memorial Professor of Law and 
Director of the Center for Business Law and Regulation at the Case Western Reserve University 
School of Law, where I teach courses on administrative and constitutional law, among other 
subjects, I particularly appreciate the opportunity to appear before this subcommittee given my 
extensive work on this issue, including the law review article I co-authored with Michael 
Cannon.' I will draw upon this article in my testimony today. 

This subcommittee has asked for my views on the legal basis for the IRS and Treasury 
Department rule purporting to extend the availability of tax credits and cost-sharing subsidies to 
federal exchanges. My conclusion is simple: There is none. The IRS rule is directly contrary to 
the plain language of the PPACA and is not otherwise authorized by this or any other statute. 
With tliis rule, the IRS has usurped the legislature’s role and assumed for itself the power to 
authorize tax credits and federal spending, as well as to trigger the imposition of penalties on 
employers and shift the incidence of the individual mandate tax penalty. Even worse, it appears 
that the IRS promulgated this rule without adequately considering the relevant statutory language 
or otherwise engaging in reasoned decision-making. 

The PPACA 

One of the central features of the PPACA is the creation of state-based health insurance 
exchanges, government-managed marketplaces in which consumers can shop for health 
insurance plans. Specifically, Section 1311 of the Act calls for each state to create its own 
“American Health Benefit Exchange” that will facilitate the purchase and regulation of qualified 
health insurance plans.^ Section 1 3 1 1’s requirement that states create exchanges is not 
enforceable, however, as the federal government may not commandeer state governments to 
implement a federal regulatory scheme.^ Rather, the federal government must give states a 
choice whether to cooperate. The federal government may offer various inducements for state 
cooperation, such as financial support or regulatory consequences, but states must be left with a 
meaningful choice."' 


' See Jonathan H. Adler and Michael F. Cannon, Taxation without Representation: The Illegal IRS Rule to Expand 
Tax Credits under the PPACA, 23 HEALTH MATRIX 1 19 (2013). 

"42U.S.C.§ 18031(b)(1). 

^ 5'eePrintz v. United States, 521 U.S. 898, 925 (1997) (“the Federal Government may not compel the states to 
implement, by legislation or executive action, federal regulatory programs.”); New York v. United States, 505 U.S. 
144, 162 (1992) (“the Constitution has never been understood to confer upon Congress the ability to require States 
to govern according to Congress’s instructions”). For a brief discussion of this principle in the context of health care 
reform, see Jonathan H. Adler, Cooperation, Commandeering, or Crowding Out: Federal Intervention and State 
Choices in Health Care Policy, 20 KANSAS JOURNAL OF LAW & PUBLIC POLICY 1 99, 208-09 (20 1 1 ). 

See National Federation of Independent Business v. Sebelixis, 132 S.Ct. 2566, 2602 (2012) (“Congress may use its 
spending power to create incentives for States to act in accordance with federal policies. But when ‘pressure turns 
into compulsion,’ the legislation runs contrary to our system of federalism.” (citation omitted)). 



35 


Adler Testimony - “IRS Legal Basis” - July 3 1 , 20 1 3 


Despite the obligatory language of Section 1311, thePPACA gives states a choice of whether to 
take responsibility for (and bear the cost of) operating an Exchange. States that agree to set up 
an exchange are eligible for start up funds from the federal government. In addition, other 
provisions of the PPACA provide tax credits and cost-sharing subsidies to assist low-income 
residents of such states in purchasing qualified health insurance plans. Specifically, the Act 
offers refimdable “premium assistance” tax credits to households with incomes between 100 and 
400 percent of the federal poverty level (FPL).* These tax credits are refundable, which means 
that if the credit is larger than a taxpayer’s tax obligations, the taxpayer is eligible for a payment 
from the Treasury. The Act further offers “cost-sharing” subsidies to help low-income 
individuals and families obtain more than the minimum level of coverage at no additional cost. 
Should a state refuse to create its own exchange. Section 1321 provides that the federal 
government is to create an Exchange in the state’s stead.* In this respect, the PPACA embodies 
the sort of “cooperative federalism” common in many federal programs, from enviromnental 
regulation to Medicaid.’ 

As written, the PPACA only provides for the issuance of tax credits for the purchase of 
qualifying health insurance plans in Exchanges established by states under Section 1311 of the 
Act. The PPACA is quite clear on this point. The tax credits for the purchase of qualifying 
health insurance plans are provided for under Section 1401 of the PPACA, which creates a new 
section of the Internal Revenue Code - Section 36B.* This provision authorizes tax credits for 
each month in a given year in which a taxpayer has obtained qualifying health insurance through 
a state-run exchange. As defined by Section 1401, a “coverage month” is any month in which 
the taxpayer is “covered by a qualified health plan . . . that was enrolled in through an Exchange 
established by the State under section 1311.”^ The amount of the tax credit is also calculated 
with reference to a qualifying health insurance plan “enrolled in through an Exchange 
established by the State under [Section] 131 1 of the Patient Protection and Affordable Care 
Act.”’° Section 1311 further establishes the “requirement” that an “Exchange” be “a government 
agency or nonprofit entity that is established by a State.”’ ' To further erase any doubt, Section 
1304 of the PPACA also defines “State” as “each of the 50 states and the District of 
Columbia.”’^ The cost-sharing subsidies provided under Section 1402 are similarly limited as 
this section expressly provides that cost-sharing reductions are only allowed for “coverage 
months” for which the aforementioned tax credits are allowed.'* 


^ See 2(, U.S.C. §36B. 

*5'ee42 U.S.C. §18041(c)(I). 

^ New York, 505 U.S. at 167 (“where Congress has the authority to regulate private activity under the Commerce 
Clause, we have recognized Congress’ power to offer States the choice of regulating that activity according to 
federal standards or having state law pre-empted by federal regulation . . . This arrangement . . . has been termed “a 
program of cooperative federalism.”). 

* See 26 U.S.C. §36B. 

’ 26 U.S.C. § 36B(c)(2). 

26 U.S.C. § 36B(b)(2)(A). 

"42U.S.C.§ 18031(d)(1) 

'-42U.S.C.§ 18024(d). 

'’42U.S.C.§ 18071(f)(2). 
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The textual limitation of tax credits to state-established exchanges has implications beyond the 
affordability of health insurance. Under Section 1513 of the PPACA employers with more than 
50 ftill-time employees are required to offer “minimum essential coverage" to their employees.''* 
Failure to offer such insurance can subject employers to a $2,000 fine for every full-time 
employee beyond the first 30 employees.'^ This penalty is triggered when an employee becomes 
eligible for tax credits by obtaining a qualifying health insurance plan through a state-run 
exchange. In addition, because individual exposure to the individual mandate tax penalty is 
dependent upon the out-of-pocket cost of obtaining qualifying health coverage, the availability of 
tax credits alters tlie incidence of the individual mandate’s tax penalty. 

Portions of the PPACA may not be models of clear legislative drafting, but the provisions 
authorizing tax credits for the purchase of qualified health insurance plans are abundantly clear. 
Tax credits are only authorized for qualifying coverage, and such coverage must be obtained 
through an Exchange “established by the State under section 1311.” This language identifies 
two conditions for the issuance of tax credits - that the Exchange is established “by the State” 
and that it is established “under section 1311”- each of which requires purchase of the 
qualifying health coverage in a state Exchange. Indeed, these requirements are part of the 
definition of what qualifies as eligible health insurance coverage. Coverage obtained anywhere 
else simply does not qualify. 

The IRS Rule 

In May 2012, the IRS adopted regulations concerning the availability of health insurance 
premium tax credits under the PPACA.'* Under the IRS rule, taxpayers would be eligible for tax 
credits (and, as a consequence, cost-sharing subsidies) upon purchase of a qualifying health 
insurance plan without regard to whether the plan was obtained through a state-based exchange 
under Section 1 3 1 1 or a federal exchange under Section 1321. Neither the final regulation, nor 
the proposed rule issued by the IRS in August 2011, identified any specific statutory authority 
for redefining eligibility for premium assistance tax credits. Indeed, the IRS did not even 
address the fact that the PPACA expressly defines qualifying health insurance coverage as 
coverage purchased in an Exchange “established by the State under Section 1311.” 

In response to concerns that such a rule would extend eligibility for tax credits beyond what was 
authorized by the PPACA, the IRS offered an extremely cursory response. The justification for 
the rule offered by the IRS, in its entirety, reads as follows: 

The statutory language of section 36B and other provisions of the Affordable Care 

Act support the inteipretation that credits are available to taxpayers who obtain 

coverage through a State Exchange, regional Exchange, subsidiary Exchange, and 


'‘'26U.S.C. §4980H. 

” The PPACA provides, in the alternative, that if an employer provides “minimum value” insurance coverage that is 
not “affordable,” the employer is fined $3,000 per employee that receives tax credits or cost-sharing subsidies or 
$2,000 per employee after the first 30 employees, whichever is less. 

Department of the Treasury, Internal Revenue Service, Health Insurance Premium Tax Credit, 77 FEDERAL 
Register 30377 (May 23, 2012), available at: http:/Avww.gpo.gov/fdsys/pkg/FR-2012-05-23/pdf/2012-12421.pdf. 
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the Federally-facilitated Exchange, Moreover, the relevant legislative history does 
not demonstrate that Congress intended to limit the premium tax credit to State 
Exchanges. Accordingly, the final regulations maintain the rule in the proposed 
regulations because it is consistent with the language, purpose, and structure of 
section 36B and the Affordable Care Act as a whole,'^ 

Although commentators had pointed out that the express language of the PPACA limits the 
availability of the premium tax credits to state-established Exchanges under Section 1 3 1 1 , no 
additional explanation was offered in the Federal Register. 

The IRS did not identify any statutory language to justify its interpretation when it finalized the 
rule. There is a simple explanation for this: There isn’t any. This is key because in the absence of 
such language, the IRS lacks the authority to extend tax credits where Congress has failed to do 
so. As the Supreme Court has noted repeatedly, it is “axiomatic” that federal agencies only have 
that authority which has been delegated to them by Congress.'* 

While the IRS claimed that “relevant” legislative history supports its interpretation, it has failed 
to identify a single statement prior to or contemporaneous with the passage of the PPACA 
indicating that tax credits were to be available in federal exchanges. Contrary to the IRS’s 
suggestion, the burden is not on opponents of its rule to identify legislative history or statutory 
language prohibiting the issuance of tax credits in federal exchanges. As the U.S. Court of 
Appeals for the D.C. Circuit has instructed federal agencies on numerous occasions. 
Congressional failure to withhold power does indicate such power was delegated, nor does it 
constitute a statutory ambiguity of the sort that would trigger Chevron deference to the Agency’s 
interpretation of the statute.'’ A failure to delegate authority to an agency is just that: A failure 
to delegate authority. 

The language of Section 1401 is crystal clear. Tax credits are available for the purchase of 
qualifying health coverage in Exchanges “established by the State under section 1311.” The 
failure of Congress to authorize tax credits in federal exchanges means that such tax credits are 
not authorized. 

Post-Hoc Defenses of the IRS Rule 

Although the IRS failed to provide any statutory or other legal justification for its decision to 
extend the availability of tax credits to federal exchanges when it finalized the rule, federal 
officials and other defenders of the IRS rule have come up with several post-hoc justifications 
for the IRS decision. None of these arguments can overcome the plain tax of the PPACA. 

Several defenders of the IRS rule argue that the language of Section 1321 effectively authorizes 
the provision of tax credits for the purchase of qualifying health insurance plans. So, for 
example, in October 2012 a Treasury Department official made the following argument: 

” Id. at 30378. 

See, e.g., Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 208 (1988). 

See. e.g.. American Bar Association v. Federal Trade Commission, 430 F.3d 457 (D.C. Cir 2005); Railway Labor 
Executives Association v. National Mediation Board, 29 F.3d 655 (D.C. Cir, 1994). 


4 



38 


Adler Testimony - “IRS Legal Basis”" July 31, 2013 


section 1311 refers to an exchange being “established by a State.” Congress 
provided in section 1 3 2 1 , however that where a state was not proceeding with an 
exchange, HHS would establish and operate “such Exchange within the State,” 
making a federally-facilitated exchange the equivalent of a state exchange in ail 
functional respects.”'’ 

Others have made similar arguments.”’ 

Under this interpretation, when Section 1321 directs the federal government to create “such 
Exchange,” it is authorizing the federal Section 1321 exchange to operate as a Section 1311 
exchange. This is a clever argument, but it’s incomplete in that it ignores inconvenient portions 
of the statutory text. Just because a federal exchange created under Section 1321 is subject to all 
the same requirements as a state exchange created under Section 1311 does not mean that tax 
credits available in a state exchange must be available in a federal exchange as well, particularly 
when the plain text of the statute provides otherwise. 

As noted above, Section 1311 expressly requires that an authorized Exchange must be 
“established by a State” and Section 1 304(d) also expressly defines “state” as “each of the 50 
States and the District of Columbia.” Later amendments to the PPACA also provide that 
Exchanges created by territories are to be treated as the equivalent of state-run Exchanges, but 
there is no such language concerning federally run Exchanges.^^ If, as argued, this language of 
Section 1321 made federal exchanges the equivalent of Section 1311 exchanges, this additional 
language enacted during the reconciliation process would have been unnecessary. 

Even if one were to concede, for the sake of argument, that a Section 1321 Exchange is the 
equivalent (or “stands in the shoes”) of a Section 1311 Exchange, this is still not enough to 
justify the extension of tax credits in federal exchanges. This is because, as noted above, when 
Section 1401 defines the coverage for which tax credits may be provided it identifies two 
relevant conditions: 1) that the insurance is purchased in a Section 1311 exchange, and 2) that 
the insurance is purchased in an Exchange “established by the State,” So one can read Section 
131 1 to incorporate Section 1321, but a federal Exchange is still not an Exchange “established by 
the State” as expressly and repeatedly required by Section 1401 . To accept this argument in 


See Letter from Mark J. Mazur, Assistant Secretary for Tax Policy, U.S. Treasury Department, to the Honorable 
Darrell Issa, Chairman, Committee on Oversight and Government Reform, U.S. House of Representatives, (Oct. 12, 
2012) (emphasis in original), 

"* See, e.g., Timothy lost, Tax Credits in Federally Facilitated Exchanges Are Consistent with the Affordable Care 
Act ’s Language and History, HEALTH AFFAIRS BLOG, July 1 8, 201 2, 

http://www.healthaffairs.org/blog/2012/07/18/tax-credits-in-federally-facilitated-exchanges-are-consistent-with-the- 
affordable-care-acts-language-and-history/; Sam Bagenstos, The Legally Flawed Rearguard Challenge to 
Obamacare, Balkinization (Nov, 27, 2012), htlp;//balkin.blogspot.com/2012/ll/the-legally-flawed-rearguard- 
challenge.html. 

■■ See 26 U.S.C. § 36B(f). This language was added by the Health Care and Education Reconciliation Act, Pub. L. 
No. 111-152, § 1004, 124 Stat. 1029, 1035 (2010). 
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defense of the IRS rule is to render this repeated language both redundant and surplusage and 
violate a fairly fundamental canon of statutory construction.’^ 

A second post hoc argument in defense of the IRS rule is that Congress indicated its intention to 
provide tax credits in federal exchanges by imposing reporting requirements on both state and 
federal exchanges that include a requirement to report information related to tax credit payment 
and eligibility. As a Treasury Department official argued in October 2012, the adoption of these 
requirements as part of the Health Care and Education Reconciliation Act “strongly suggests that 
all taxpayers who enroll in qualified health plans, either through the federally-facilitated 
exchange or a state exchange, should qualify for the premium tax credit.”^"* This argument also 
fails. 

First, the fact that the authors of the HCERA felt the need to expressly identify both Section 
1311 and Section 1321 exchanges shows that the two are not equivalent. If the “such exchange” 
language noted above were sufficient to make a Section 1321 exchange equivalent to a Section 
1311 exchange in all respects, it would have been imnecessary to mention both. Second, the 
relevant HCERA provisions require the reporting of lots of information that will be of use to 
federal authorities even apart from the provision of tax credits, including the level of coverage 
obtained and premiums charged. Insofar as the PPACA is designed to encourage states to create 
their own exchanges, the collection of information in federal exchanges indicating the level of 
tax credits or subsidies for which individuals would be eligible under a state exchange would be 
useful. Third, even were this not the case, enacting a single list of reporting requirements for all 
exchanges is easier and more efficient than trying to separately delineate what information must 
be reported by what sort of exchange. Indeed, these reporting requirements apply to types of 
Exchanges, such as SHOP exchanges, in which the relevant tax credits and cost-sharing 
subsidies are not available, so the adoption of these reporting requirements cannot establish that 
tax credits and cost-sharing subsidies are available in all exchanges subject to these 
requirements. 

Lacking any statutory language with which to justify the extension of tax credits to federal 
exchanges, defenders of the IRS rule have argued that the agency’s interpretation should be 
upheld under principles of Chevron deference. So, for example. Professor Timothy lost argued 
that the IRS rule is valid because an agency’s “official construction of an ambiguous statute 
should be accorded deference by any reviewing court.”^^ Simon Lazarus has likewise argued that 
the IRS rule represents a “permissible interpretation” of the statute and that “courts must defer to 
an agency’s interpretation of a law it is charged with administering, whenever its decision ‘is 


See, e.g., Duncan v. Walker, 533 U.S. 167, 174 (2001) (“We are . . . ‘reluctan[t] to treat statutory terms as 
surplusage’ in any setting” (citation omitted)); Jones v. U.S., 529 U.S. 848, 857 (2000) (“Judges should hesitate ... 
to treat statutory terms in any setting as surplusage” (citation and internal quotation omitted)). This principle is well 
established, and has been articulated repeatedly since the Marshall Court. See, e.g., Sturges v. Crowninshield, 17 
U.S. (4 Wheat) 122, 202 (1819) (per Marshall, C.J,). 

See Mazur letter supra. 

Timothy S. Jost, Yes, the Federal Exchange Can Offer Premium Tax Credits, Health Reform WATCH, Sept.ll, 
2011, http://www.healthreformwatch.com/2011/09/ll/ycs-the-federal-exchange-can-offer-premium-tax-credits/. 
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based on a permissible construction of the statute.’”^* Here again, arguments in defense of the 
IRS rale falter. 

Under the Chevron doctrine, the first question is whether the relevant statutory text is clear. If 
so, there is no basis for according deference to an agency interpretation for the agency “must 
give effect to the unambiguously expressed intent of Congress.”"’ It is only when a statute is 
ambiguous that there is any cause to consider an agency’s interpretation of that statute, and even 
then the agency’s interpretation must represent a permissible construction of the relevant 
statutory text. Further, the question of whether a statute is ambiguous in the first place is one for 
which the agency receives “no deference” whatsoever."* And even a reasonable agency 
interpretation is only to be accorded deference “when it appears that Congress delegated 
authority to the agency generally to make rules carrying the force of law, and that the agency 
interpretation claiming deference was promulgated in the exercise of that authority.”’* 

The biggest problem with the Chevron defense of the IRS rule is that there is nothing 
ambiguous about the relevant statutory text. Section 1401 is abundantly clear in basing the 
definition of an eligible coverage month on the purchase of a qualifying health insurance plan in 
an Exchange “established by the State under Section 1311.” The provision’s reference to the 
relevant statutory provision combined with the narrative description of the state-exchange 
requirement could not be any more clear. Thus there is no reason to even consider applying 
Chevron deference here. As the Congressional Research Service has written: 

[A] strictly textual analysis of the plain meaning of the provision would 
likely lead to the conclusion that the IRS’s authority to issue the premium 
tax credits is limited only to situations in which the taxpayer is enrolled in 
a state-established exchange. Therefore, an IRS interpretation that 
extended tax credits to those enrolled in federally facilitated exchanges 
would be contrary to clear congressional intent, receive no Chevron 
deference, and likely be deemed invalid.’” 

The IRS’ primary argument is that its interpretation is “consistent with” the statute and that there 
is no evidence in “the relevant legislative history” to “demonstrate that Congress intended to 


Simon Lazarus, The Supreme Court Is About to Get Another Change to Gut Obamacare, THE New RepijbUC, 
May 13, 2013, http://www.newrepublic.coin/article/113194/afrordable-care-act-another-supreme-court-ch3llenge. 

Chevron USA v. Natural Resources Defense Council, 437 U.S. 837, 842-43 (1984). 

’* See Amer. Bar Assn. v. FTC, 430 F. 3d 457, 468 (D.C. Cir. 2005X“The first question, whether there is such an 
ambiguity, is for the court, and we owe the agency no deference on the existence of ambiguity.”) (internal citation 
omitted); see also Ry. Labor Exec. Ass'n v. Nafl Mediation Bd., 29 F.3d 655, 671 (D.C,Cir.l994) (en banc). 

United States v. Mead Corp., 533 U.S. 218, 226-27 (2001). 

“ Memorandum from Jennifer Staman and Todd Garvey, Congressional Research Service, on the Legal Analysis of 
Availability of Premium Tax Credits in State and Federally Created Exchanges Pursuant to the Affordable Care 
Act” (July 23, 2012), available at: 

http://www.statereforum.org/sites/default/files/piemium_credits_and_federally_created_exchanges_copy.pdf. See 
also Stuart Taylor, Jr., Analysis: Health Exchanges And The Litigation Landscape, KAISER HEALTH News, Nov. 29, 
2012, http://www.kaiserhealthnews.org/Stories/2012/Noveraber/29/health-law-litigation-and-exchanges.aspx (“As 
even some health law supporters concede, the claim that Congress denied to the federal exchanges the power to 
distribute tax credits and subsidies seems correct as a literal reading of the most relevant provisions.”). 
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limit the premium tax credit to State Exchanges.”^' In eftect, the IRS is arguing that since the 
PPACA does not preclude the agency’s interpretation, that interpretation should control. This 
rationale for the rule cannot satisfy Chevron step one. To claim that an agency action is 
consistent with a statute is not even an assertion, much less a showing, of ambiguity. A lack of 
evidence (in the “relevant” legislative history) that Congress intended to forbid an agency action 
is likewise not enough to demonstrate a statutory ambiguity, let alone to justify Chevron 
deference. Agencies have no inherent powers, only delegated ones.^^ Agencies, including the 
IRS, “are creatures of statute . . . [that] may act only because, and only to the extent that. 
Congress affirmatively has delegated them the power to act.”^^ When Congress is silent on a 
question — such as whether an agency has authority to issue tax credits, authorize entitlement 
spending in the form of refundable credits or cost-sharing subsidies, or levy taxes on 
employers — one should presume that the authority does not exist. 

Even if the IRS were able to satisfy Chevron step one by convincing a court that the relevant 
portions of the PPACA are sufficiently ambiguous to justify an IRS interpretation, the IRS rule 
would still fail. Reaching step two of the Chevron test does not give agencies free rein. For an 
agency’s interpretation to prevail at step two, it must still be consistent with the relevant statutory 
text. Thus, even if the IRS could demonstrate that the PPACA is ambiguous, it would have to 
argue that its mle is consistent with what Congress actually enacted and the President signed into 
law. Such an argument is tremendously difficult because no matter how much the IRS and its 
defenders try, there is no way to turn a federal exchange created under Section 1321 into an 
Exchange “established by the State,” let alone “established by the State under section 1311.” 

A final argument made by defenders of the IRS rule is that there is no plausible reason why 
Congress would have limited the availability of tax credits to state exchanges. Professor Jost, for 
example, has argued that there “is no coherent policy reason why Congress would have refused 
premium tax credits to the citizens of states that ended up with a federal exchange.” But of 
course there is. The PPACA, as enacted, is based upon the Senate health care reform bill. The 
authors of the Senate bill wanted states to create exchanges. As noted above, the statute even 
purports to require states to do it. But Congress cannot tell states what to do. Thus it needed to 
provide them with an incentive to play along, and committing to create a federal exchange as a 
fallback is not much of a threat, and the promise of startup funding, by itself, is not much of an 
inducement. So the Senate bill also threatened to withhold benefits - tax credits and subsidies - 
to citizens of states that did not cooperate by creating their own exchanges. And where did the 
Senate get this idea? Potentially from Professor lost, who wrote in 2009 that Congress could try 
to induce states to create exchanges by, among other things, “offering tax subsidies for insurance 


’’ Department of the Treasury, Internal Revenue Service, Health Insurance Premium Tax Credit, 77 FEDERAL 
Register 30378 (May 23, 2012), available af. http;//www.gpo.gov/fdsys/pkg/FR-2012-05-23/pdf/2012-12421.pdf. 

See Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 208 (1988) (“It is axiomatic that an administrative 
agency’s power to promulgate legislative regulations is limited to the authority delegated by Congress,”); La. Pub. 
Serv. Comm’n v. FCC, 476 U.S, 355, 374 (1986) (“[A]n agency literally has no power to act . . . unless and until 
Congress confers power upon it.”). 

American Bus Ass’n v. Slater, 231 F,3d 1, 9 (D.C. Cir. 2000) (Sentelle, j., concurring). 

Timothy S . Jost, Yes, the Federal Exchange Can Offer Premium Tax Credits, HEALTH Reform Watch, Sept. 1 1 , 
2011, htti>://www.healthreformwatch.com/20U/09/1 1/ve.s-tbe-federal-exchange-can-offer-nremium-tax-credits/ . 
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only in states that complied with federal requirements.”^^ While less common than threatening 
to withhold funds (as was done with Medicaid) this approach is not unprecedented, and multiple 
pre-enactment Senate health care reform bills contained similar provisions explicitly designed to 
encourage state cooperation. 

Contrary to the claims of some IRS rule supporters, there is nothing “absurd” or unusual with 
conditioning benefits on state compliance with federal objectives. Congress regularly conditions 
funding or other federal benefits on state cooperation, and regularly threatens to cut off support 
to valued constituencies in response to state intransigence. The most obvious example of 
Congress using this supposedly “absurd” tactic is the Medicaid expansion. Under the PPACA as 
written, states that refused to participate in the Medicaid expansion would forfeit federal funding 
for the expansion as well as all federal support for the pre-existing Medicaid program. So not 
only did Congress threaten to withhold new benefits in unconsenting states, it also threatened to 
further undermine the PPACA’s goals by withdrawing all existing Medicaid funding. In other 
w'ords, if a state sought to undermine the PPACA by refusing to cooperate with the Medicaid 
expansion, this would trigger a sanction that would reduce health care coverage for needy 
populations — a result directly contrary to the stated goal of the PPACA. The Supreme Court 
ultimately concluded this deal was unconstitutional, but there is no question of what the statute 
sought to do. The PPACA also limits tax credits and subsidies to those making at least 100 
percent of the poverty level, denying such benefits to those most in need. That some might find 
such a policy “absurd” does not make it any less the law of the land. 

Defenders of the IRS rule would like this committee (and the courts) to believe that the language 
limiting tax credits and subsidies to state-run exchanges is a mistake, perhaps a drafting error. 

Yet the mistake, if there was one, was not in the drafting of the PPACA, but in the failure to 
anticipate the widespread resistance the law would face in the states. As the Washington Post 
reported earlier this month, PPACA proponents never even contenmlated the possibility that 
numerous states would refuse to implement their own exchanges. According to the Post’s 
report, when President Obama signed the PPACA into law “there was widespread expectation 
[states] would want to operate the new insurance exchanges,”^^ 

Supporters of the IRS rule have identified numerous statements indicating that PPACA 
supporters expected tax credits to be available in all fifty states. This is because it was 
universally expected that all states would create exchanges. Administration officials and 
members of Congress repeatedly said as much. The Congressional Budget Office scored the bill 
without considering whether tax credits would be limited to state-run exchanges, but it also 
scored the bill as if the federal government would not have to spend any money paying to 
implement federal exchanges. Indeed, the PPACA never authorized money for the creation of 


” Timothy S. Jost, Health Insurance Exchanges: Legal Issues, O'Neill Institute, Georgetown University Legal 
Center, no. 23, April 27, 2009, available at 

httD://scholarshiD.law.eeorgetowii.edu/cgi/view'Content.cgi?article=1022&context=ois papers , (emphasis added). 
The earliest known version of this paper was posted online by the Robert W ood Johnson Foundation on January 1 , 
2009 (http;//www.rwjf.org/en/research-publications/find-rwjf-research/2009/01/health-insurance-exchanges.htm]). 

“ Ezra Klein and Sarah Kliff, Obama 's Last Campaign: Inside the White House Plan to Sell Obamacare, 
Washington Post, July 17, 2013 (noting an “internal White House memo” detailing obstacles to PPACA 
implementation did not even identify “political opposition or widespread state resistance” as potential hurdles). 
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federal exchanges, likely because bill supporters did not expect that such funds would be 
necessary. 

Substantial Consequences 

The IRS rule at issue is not authorized by law and is thus illegal. By all appearances the IRS also 
failed to even consider whether there was an adequate legal basis for this rule until after the rule 
was issued. This sort of agency behavior should be enough to concern this subcommittee. The 
fiscal and other consequences of this rule provide even more reasons for concern. 

This rule requires the provision of tax credits in over thirty states that opted not to create their 
own exchanges. Because these are “refundable” tax credits, this means that the credits do more 
than provide tax relief to eligible individuals. They result in payments from the U.S. Treasury. 
Because the Administration has announced that it will not require exchanges to verify eligibility 
for tax credits, the cost could be significantly greater than many have anticipated. Issuance of 
the tax credits triggers cost-sharing subsidies that are paid to insurance companies - another 
draw on the U.S. Treasury. Tax credit eligibility also triggers substantial penalties on employers 
who fail to provide qualifying health insurance. The availability of tax credits will also expose 
many individuals to the individual mandate tax penalty who would not otherwise have been so 
exposed. 

In sum, the decision to extend tax credits to federal exchanges will have substantial fiscal and 
economic consequences, Whether or not extending tax credits and cost-sharing subsidies is a 
sound policy decision is beyond the scope of this testimony. What should be clear, however, is 
that this is the sort of policy decision that must be made by Congress, not an individual federal 
agency. If a majority in Congress believes such tax credits are worthwhile, then Congress may 
so provide in a statute. Unless and until it has done so, neither the IRS nor any other federal 
agency has the legal authority to do so. 

Conclusion 

There are many PPACA supporters who would like tax credits and cost-sharing subsidies to be 
available in all fifty states, whether or not states create their own exchanges. A bill providing for 
credits and subsidies nationwide may even have had sufficient support to pass Congress at one 
time. That is not the law that Congress enacted, however. The law Congress enacted only 
provides for tax credits and subsidies for the purchase of health insurance in Exchanges 
established by states. Insofar as the IRS rule purports to provide tax credits and subsidies in 
federal exchanges, it exceeds the IRS’s statutory authority and is contrary to law. The IRS rule 
is illegal, and should be withdrawn. 

* * i)! 

Mister Chairman and members of this committee, I recognize the importance of this issue to you, 
your constituents, and this nation. I hope that my perspective has been helpful to you today, and 
I will seek to answer any additional questions you might have. Thank you. 
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Mr. Lankford. And as I mentioned before, when Ms. Speier ar- 
rives, she will obviously have first priority an opening statement as 
well. 

Let me press on with questioning on this. 

Attorney General Pruitt, you had mentioned the effect on the 
State of Oklahoma, as well as on businesses in Oklahoma and indi- 
viduals on the act. Can you highlight that a little bit more? What 
is effect of this if this rule, as is being proposed and final rule 
that’s out there if it is implemented, what is the impact on the 
State of Oklahoma? 

Mr. Pruitt. Well, particularly with Oklahoma, and it’s been ref- 
erenced on the panel today, Mr. Chairman, the law provided a sov- 
ereign choice to the State of Oklahoma with respect to the estab- 
lishment of State healthcare exchanges. The law did not initially 
provide that choice under Medicaid. And the U.S. Supreme Court, 
by a 7 to 2 vote said that the Congress and the ACA could not, 
through the spending power of Congress, coerce or intimidate or 
threaten the States to expand Medicaid at the risk of losing the en- 
tirety of the Medicaid. 

And so there are now two sovereign decisions that the States can 
make, one is whether to expand Medicaid and, two, whether to 
adopt a State healthcare exchange. So, Mr. Chairman, in our argu- 
ments before the court in Oklahoma, we are arguing that that deci- 
sion that Oklahoma has made, the Governor and the legislature of 
the State of Oklahoma has balanced the competing interest, the 
penalties that would issue in the State of Oklahoma, the cost to the 
State of Oklahoma, the regulatory burden that exists, they bal- 
anced those factors and made a sovereign, informed decision not to 
adopt a State healthcare exchange. 

The IRS action, Mr. Chairman, effectively takes that decision 
away. As you know, the IRS by rule of May of last year simply 
says, whether it’s a State or Federal exchange, we’re going to issue 
the subsidies and assess the employer mandate penalty. We think 
that’s clearly against the clear reading of the statute and takes 
away the decision that Oklahoma as made. But as far as the busi- 
nesses in our State, Oklahoma is also a large employer; therefore, 
we are subject to the tax provisions. We are in the process of evalu- 
ating and have already evaluated the cost of compliance and imple- 
mentation and have made a decision as a State that we seek not 
to establish an exchange and avoid those costs and burdens. And 
we have made that argument as well before the court in Oklahoma. 

Mr. Lankford. Mr. Adler, you made comments before about the 
commandeering principle between the States and the Federal Gov- 
ernment. Can you elaborate on that? 

Mr. Adler. Certainly. Under several Supreme Court precedents, 
it is — Supreme Court has held that the Federal Government may 
not coerce a State to implement a Federal program. And cases such 
as New York v. United States and Prince v. United States estab- 
lished this principle, and it was reaffirmed in NFIB v. Sebelius. 
What this means is that if the Federal Government wants the 
State to participate in or cooperate with a Federal program, it must 
offer some inducement. And what the Federal Government regu- 
larly does is offer spending or threaten certain consequences for 
States that don’t cooperate. And one approach that we’ve seen used 
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in multiple laws is for the Federal Government to threaten adverse 
economic treatment of private actors in a State if the State doesn’t 
cooperate. This is — we see this in environmental laws, like the 
waste — Low-Level Radioactive Waste Act amendments that were 
issued in New York v. The United States, and it’s what the text 
of the law does here by withholding certain benefits that — to indi- 
viduals in exchanges and to insurance companies in States that 
don’t cooperate. 

Mr. Lankford. So you’re saying this was not a compulsory thing 
to be able to put down on the States. This was a benefit that was 
put out in front of them and also a consequence to say there is a 
consequence if you don’t; there’s a benefit if do. And the assump- 
tion of the Federal Government was, based on prior laws, that if 
we lay this benefit and consequence in front of States, the States 
will then choose to do this on their own. 

Mr. Adler. Yes. That is something that is, again, commonly done 
throughout environmental law. It’s done in other portions of this 
statute. It’s how the Medicaid provisions, for example, operate. And 
certainly experts in healthcare reform, when the law was being 
written, actually proposed that this precise mechanism could be 
used as a way of inducing State cooperation and that this would 
be an alternative to trying to find an additional pot of money to try 
and induce State cooperation. 

Mr. Lankford. Okay. 

Mr. Lazarus, as I go through your testimony — thank you for 
being here as well and your preparation — it seems to be in your 
opening statement you try to look at the law as a whole and say 
Congress purpose to — or use the term it was the purpose of or it 
was the intent of versus the actual plain text reading of the stat- 
ute, as Mr. Adler has said as well. 

Can you identify — you mentioned this — this statement in there 
that the “such exchange” portion of it, but Section 1401 puts out 
the specific payments and specifically enumerates it has to be a 
State, from 1311, not the 13 — it doesn’t say from a State from 1311 
or Federal from 1321. 

Is there a section of the text that you look at that makes it plain 
that this should apply to Federal, or are you taking it based on 
what you assume is the intent or the purpose of the law as a 
whole? 

Mr. Lazarus. No. The text of the whole statute, and I focused in 
particular on 1321 and the “such exchange” language, shows and 
should be interpreted to mean that’s a textual argument, it’s not 
just some airy, some theoretical purpose point. That language 
should be interpreted to mean that a federally facilitated exchange 
stands in the shoes of and has all the same attributes and respon- 
sibilities as a State facilitated exchange. 

Mr. Lankford. So when 1401 says a “State-based exchange” like 
1311, it should have also said “State-based exchange like 1311 or 
1321.” 

Mr. Lazarus. No, it didn’t need to say that. Because in 1321, 
where the Federal exchange is explained and its role is explained, 
it says, “The Secretary shall establish and operate such exchange.” 
And the word “such” is a reference to the exchange in 1311 and, 
therefore, it’s appropriate to interpret that to mean that it becomes 
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the same. And furthermore, Mr. Chairman, the fact that “Ex- 
change” in 1321 here is capitalized, has an initial capital, is very 
important because that is a reference back to the definition of what 
a capital “E” Exchange, is which is made in 1311. And everywhere 
“Exchange” with a capital “E” appears throughout the statute, that 
means it is referring to that — to that defined concept. So that’s a 
basic textual argument. There are some provisions, such as the 
provision of the reconciliation supplement to the ACA, which was 
enacted later in the year which 

Mr. Lankford. But that would have been later on. I do need to 
interrupt because we’re running long in time again. 

Mr. Lazarus. May I make one comment on a little point that 

Mr. Lankford. I’m going to honor some of the other members. 
We’ll come back. There will be other moments. 

With that, I would recognize, let’s see, who is up next here. I 
think Mr. Gosar. 

Mr. Gosar. Thank you, Mr. Chairman. 

Can I get the slide up on the screen, please? 

Mr. Adler, in the background of the 1401, Section 36B, is the 
most important part of the statutory interpretation in the law is 
text? 

Mr. Adler. Yes. Text is the most important part of statutory in- 
terpretation. 

Mr. Gosar. So is the text of the law clear that the tax credit 
should be linked to States that create their own exchanges, and can 
you explain that? 

Mr. Adler. It’s very clear. In the relevant provisions it says “Ex- 
change,” and it’s a capital “E” Exchange. But then it goes on to say 
“established by a State.” So it is — even if one accepts that — that 
the word “exchange” in section 1401 incorporates by reference both 
section 1311 and section 1321, the statute then goes on to enu- 
merate additional requirements. It repeats the section number, sec- 
tion 1311, and on top of that says “established by a State.” And I 
would point out that “State” is also capitalized. And is also defined 
in the text of the statute. And the interpretation offered by my co- 
panelist requires us to forget or ignore the fact that “State” is de- 
fined in the statute and ignore the fact that the phrase “established 
by a State” is repeated, not merely in the definition of “exchange,” 
but in the relevant provisions authorizing the tax credits. 

And I would go on to say that in the reconciliation bill that 
amended the act. Congress recognized that it had to enumerate 
both Section 1311 and Section 1321 if that’s what it meant. So 
when adopting reporting requirements in the HCERA, the Con- 
gress did not simply say “exchange,” did not simply say “Section 
1311 exchanges.” It, rather, referenced both Section 1311 and Sec- 
tion 1321, showing that the authors of that recognized that these 
were separate and needed to be enumerated separately. 

Mr. Gosar. So when the administration and Mr. Lazarus, who 
is do doing their bidding here in regards to this, talk about “such 
exchanges” is equivalent to “State exchanges,” your answer is? 

Mr. Adler. It is not. And even if I — even if I accepted that “such 
exchanges” meant that 1321 exchanges and 1311 exchanges were 
equivalent, even if we accept that premise — again, I don’t — ^but 
even if we do, the fact that Section 1401 repeats the “established 
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by a State” requirement means that even if we accept Mr. 
Lazarus’s argument, we have this additional language we have to 
account for. And the only way his argument can work is if we ig- 
nore that language and ignore an expressly defined term in the 
statute, which in his testimony he says we can’t do. 

Mr. Gosar. Now, I’m a dentist, not an attorney. I think most 
people out in the real world want to hear it in plain terms. The 
administration’s whole terminology was or program was to drive in- 
dividual exchanges so that you had all these 50 different market- 
places. Is that true? 

Mr. Adler. That was the intent of the Senate bill. As we all 
know, there was a House-Senate conference that may have been in- 
tending to make changes to that. But that bill was never — was 
never brought out, never voted on. But certainly the Senate bill 
that became the law was designed to have every State create an 
exchange and then to use the State-based exchanges as the means 
for providing subsidies and tax credits. 

Mr. Gosar. Can you briefly summarize the findings of your re- 
search on Obamacare’s legislative history? 

Mr. Adler. The history is entirely consistent with the intent that 
to have States, encourage States to create their own exchanges and 
to use State-run exchanges as the mechanism for providing sub- 
sidies and tax credits. And that no provision was made for pro- 
viding these subsidies and tax credits through Federal exchanges, 
either in the text or in the funding. Because we must remember 
that while the statute did authorize subsidies to States to help 
them set up exchanges initially, it provided for no funding for the 
creation of Federal exchanges, which further reaffirms the plain 
understanding that no one thought the Federal Government would 
have to create exchanges. Secretary of Health and Human Services 
repeatedly said that every State would do it. That was what people 
expected. 

What was — the mistake here was not in the drafting of the law; 
it was in not realizing that a majority of States had no interest in 
creating their own exchanges. 

Mr. Gosar. So what was the consequence of Scott Brown’s elec- 
tion in Massachusetts? 

Mr. Adler. The consequence was that the Senate bill, which I 
know many Members of the House did not like, and many 
healthcare reform supporters 

Mr. Gosar. Can you be more specific? 

Mr. Adler. Well, the Senate bill adopted the State-based ex- 
change model. It had passed the Senate before Scott Brown’s elec- 
tion. The plan at the time was to have that bill go to a House-Sen- 
ate conference — a version of the House bill, which adopted a dif- 
ferent approach. And there was certainly an account suggesting 
that at least when it came to exchanges, that the House approach 
was more likely to emerge from that conference. Scott Brown’s elec- 
tion meant there were no longer the votes in the Senate to pass 
a conference bill. And so, in fact, the New York Times in a story 
about healthcare benefits for Congressional staff and Members of 
Congress this week pointed out that there are many provisions in 
the law that are a result of Congress being stuck with the Senate 
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bill as the basis for healthcare reform. And exchange provisions are 
among them. 

And the choice was made to take a Senate bill that had many 
provisions that many people thought were inadequate if the only 
alternative was no bill. And that was the choice. Because there 
were not the votes to do anything else. And so the Senate bill may 
have provisions that some may think don’t work very well. But 
that was the choice that was made. 

Mr. Gosar. Thank you. 

Mr. Chairman. 

Mr. Lankford. Thank you. 

And Ranking Member Ms. Speier, recognize her for an opening 
statement, and then you may move directly to questions if you 
choose. 

Ms. Speier. Thank you, Mr. Chairman. 

Thank you, witnesses, for appearing. I apologize for not being 
present at your opening statements. As you know, the President of 
the United States came to speak to the Democratic Caucus. That 
happens mayhe once or twice a year. And so it is obviously impor- 
tant for us to meet with him and he available to answer — ask ques- 
tions as well. So I apologize for not being here. Hopefully, in the 
future, we can accommodate both sides of the aisle. 

Congress passed the Affordable Care Act to make affordable 
health care available to all Americans. It is the law of the land, 
and I am pleased to say it is already working. More than 3 million 
young adults who would otherwise have been uninsured are now 
able to stay on their parents’ health insurance. My son is one of 
them. More than 20 million children with preexisting conditions 
can no longer be denied health insurance. Seniors could save more 
than $7 hillion on their prescription drug costs. Those are just a 
few of the benefits that have already kicked in. The full impact of 
the ACA will not be felt until next year. 

Many States have embraced Obamacare and implemented their 
own exchanges and have already announced lower premiums, in 
some cases, dramatically lower than ever was expected. And that 
is despite offering better enhanced benefits, including free prevent- 
ative care, no lifetime limits on coverage, and not being able to 
deny customers because they have a preexisting condition. 

In California, average premiums in the exchange for 2014 are 
from 2 percent to 29 percent lower than average premiums this 
year. In New York, they will drop to as much as 50 percent lower. 
The law is working. And maybe that is what the opponents are 
afraid of. 

What happens when Congress passes laws? Agencies implement 
them. That is why the Treasury Department issued regulations im- 
plementing provisions of the Affordable Care Act that relate to pre- 
mium tax credits the act authorizes to make health insurance af- 
fordable to low-income earners. I know that when I voted to the 
law it never occurred to me that Americans could be treated dif- 
ferently simply because of where they live. No one ever debated 
using these subsidies as a carrot or a stick to get States to imple- 
ment their own exchange. I expected as many Americans as pos- 
sible to get affordable coverage and help if they needed it. Why 
would we give a tax credit to a taxpayer seeking health insurance 
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in one State and not a similarly situated taxpayer in another 
State? 

Since the fall of 2012, this committee has been scrutinizing 
Treasury’s implementation of the Affordable Care Act’s tax provi- 
sions, including the provision of the tax credits to those who meet 
certain income criteria. Treasury has produced documents, given 
high-level briefings, and permitted committee staff to study sen- 
sitive documents without redactions. What we found was that 
Treasury followed the same transparent procedures in issuing this 
regulation that it has used in implementing other laws Congress 
has enacted. We have found no evidence to the contrary. 

Chairman Issa also consulted CBO last year, which confirmed 
that its score of the Affordable Care Act at the time it was passed 
in March 2010 assumed that tax credit would be available to resi- 
dents in all States, including States where exchange was estab- 
lished by the Federal Government. 

I ask consent at this point, Mr. Chairman, to enter the CBO’s re- 
sponse to Chairman Issa’s question into the record. 

Mr. Lankford. Without objection. 

Ms. Speier. As we all know, there are detractors who have never 
liked the Affordable Care Act. That’s part of politics. They have 
marshalled their best arguments and vigorously advocated to any- 
one who would listen. First, they tried to stop the Affordable Care 
Act in Congress. That failed. Then they took to the courts and pur- 
sued their case all the way to the United States Supreme Court. 
They lost there, too. 

The continual effort to roll back time has become frustrating 
even to members of the majority’s own party. Senators Coburn and 
McCain now categorize the House’s efforts to defund ACA as dis- 
honest and hype. Dr. Coburn stated: “The worst thing is being dis- 
honest with your base about what you can accomplish, ginning ev- 
erybody up, and then creating disappointment.” Further: “It’s a ter- 
ribly dangerous and not successful strategy.” 

Those attempting to sabotage Obamacare aren’t giving up. With 
all they are left with now are their second best legal arguments. 
Today’s hearing was called by the majority to put the best light on 
one of these arguments. Indeed, two witnesses called by the major- 
ity on today’s first panel are litigants in pending lawsuits on this 
very topic. 

While I appreciate that these witnesses have traveled today to 
give us their interpretation of the legality of certain aspects of the 
healthcare law, I want to make this abundantly clear, this hearing 
is not the proper forum to litigate the merits of these cases. This 
subcommittee hearing room is not a courtroom. 

I hope that no members intend to use this hearing or any of the 
documents obtained in the committee’s investigation to try and in- 
fluence the litigation. That would be really above and beyond the 
scope of our authority as Members of Congress. 

Mr. Chairman, as you know, I am a strong believer in the impor- 
tance of Congressional oversight, but I do not believe that we 
should insert this subcommittee into active litigation under the 
guise of oversight. I hope that you will exercise your discretion as 
chair of the committee and direct the members today to avoid ask- 
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ing questions which could jeopardize in any way a fair trial for all 
litigants. 

Otherwise, I believe you may, intentionally or not, permit the 
legal process to be tainted by political interference. Simply does not 
serve any legitimate goal of this committee or of Congress. 

That said, these arguments present real-world implications for 
millions of hardworking Americans who will be seeking access to 
affordable health insurance over the next several months and into 
the future. If Mr. Pruitt’s lawsuit were to prevail, all he would 
achieve is making health care unaffordable to over 300,000 Oklaho- 
mans, who would no longer be able to receive premium tax credits 
to help them buy health insurance in Oklahoma. Contrary to any 
ideological victory some may think could be won by his lawsuit, the 
reality of legal victory is a terrible loss for the lower-income people 
of Oklahoma who pay the attorney general’s salary and whose 
taxes are even underwriting the very lawsuit that would deny them 
benefits. We are all public servants, and we should be better than 
that. We should be looking to implement the law so that the reality 
attaches to the purpose — matches the purposes and that it be done 
in effective and efficient manner as possible. 

Unfortunately, this Congress will be voting this week for the 
40th time to repeal or defund the Affordable Care Act, in whole or 
in part. So while I may disagree with the attorney general’s pursuit 
of this litigation that is so contrary to the general welfare of the 
people of his State, I have to concede that the current House of 
Representatives in its desperate attempt to gut this law is not set- 
ting much of an example. 

I thank the witnesses today for their appearance, and that con- 
cludes my comments, Mr. Chairman. 

Ms. Speier. And with that, would it be appropriate now for me 
to ask my opening set of questions? 

Mr. Lankford. Absolutely. Without objection. 

Ms. Speier. Thank you. 

So, Mr. Adler, I understand that your reading of the Affordable 
Care Act is that it does not permit the IRS to provide premium tax 
credits to individuals who participate in health insurance ex- 
changes administered by the Federal government. In fact, you be- 
lieve the IRS has no authority to make such a rule. Is that correct? 

Mr. Adler. Correct. 

Ms. Speier. The Congressional Research Service has also exam- 
ined this issue, and it did not come up to the same conclusion. Ac- 
cording to its report, which I would like to enter into the record, 
on page 8 

Mr. Lankford. Without objection. 

Ms. Speier. The report states that the IRS rule, quote, “appears 
to be an exercise of the authority delegated to the agency to imple- 
ment Section 36B, which includes the authority to provide refund- 
able tax credits for taxpayers enrolled in health insurance ex- 
change.” 

Have you seen the CRS Robert, Mr. Adler? 

Mr. Adler. I have. And I would note that earlier in that report, 
the CRS makes very clear that a plain reading of the statutory text 
would likely lead one to the conclusion that the IRS does not have 
the authority to do what it did, it does. The language that you just 
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quoted is language that the CRS then points to in case, a quote, 
were to include that the language sufficiently ambiguous to allow 
the IRS to make that interpretation. 

But, again, prior to that, the CRS strongly suggests that the 
plain reading of the text, which is where one must start when look- 
ing at a statute, would foreclose the IRS rule. So I’m glad you cited 
the CRS report. 

Ms. Speier. Actually, I think you are cherry-picking here. Be- 
cause, in fact, what the CRS does in many cases is provide both 
sides of an issue, and then it comes up with conclusions. And what 
I read just now was the conclusion. “Thus, if reviewing the” — 
“Thus, if a reviewing court determines that there is ambiguity sur- 
rounding the issue of whether premium credits are available in 
Federal exchanges and reaches step two of the Chevron analysis, 
with respect to the regulations issued under 36B, the regulation 
will very likely be considered a reasonable agency interpretation of 
the statute and accorded deference by the court.” 

Mr. Adler. Yes. And the first word of what you just quoted was 
the word “if.” And the CRS, as I said, earlier in that report notes 
that it is unlikely that a court would reach that conclusion. 

And I would add that it is important to remember in the context 
of Chevron deference, that the question of whether a statute is am- 
biguous is a question that courts owe no deference to agencies on. 
The D.C. Circuit has been explicit on that point. Time and time 
again it is a question of law purely for the courts. 

And so the fact that the IRS believes it has found ambiguity in 
the statute is not relevant in asking the question. Whether or not 
the text is plain, I believe the text is plain 

Ms. Speier. Thank you, Mr. Adler. 

Mr. Lazarus, I’d like to ask you a question. You believe Congress 
provided the IRS authority to provide premium tax credits to indi- 
viduals who participate in Federal exchange. Is that right? 

Mr. Lazarus. I certainly do. 

Mr. Lazarus. Certainly do. 

Ms. Speier. All right. So you obviously differ from Mr. Adler. 
Would you like to explain why? 

Mr. Lazarus. Well, in my statement, I 

Ms. Speier. And, again, I regret that I wasn’t here to hear your 
statement. 

Mr. Lazarus. Well, I don’t know what you missed. But basically 
we would make — I would make two points. First of all, the text of 
the statute, of the whole statute, not just the particular phrase 
that Professor Adler and his colleagues zero in on, the text of the 
whole statute supports strongly the sensible interpretation that tax 
credits and subsidies are to be available to all Americans whatever 
state they live in and whether they’re in a Federal exchange State 
or a State with a State-facilitated exchange. 

Secondly, Professor Adler has come up with an argument that 
Congress — it wasn’t just a glitch that supports his interpretation, 
but that there was actually a deliberate design by the sponsors of 
the act. And he needs that, because the text doesn’t really support 
his point. And this is a completely baseless and really — it’s hard to 
say absurd, because it’s much more than absurd. The notion that, 
as I said in my statement, that Senator Schumer or Senator Reid 
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or Senator Murray or Senator Bachus deliberately designed an ex- 
change mechanism that would cause the statute to fail and delib- 
erately put in the hands of their opponents, such as Attorney Gen- 
eral Pruitt here, the power to sabotage the act entirely is so absurd 
that I can’t imagine why any judge would spend 3 minutes paying 
attention to it. 

So those are the two basic reasons that I feel that this interpre- 
tation, ingenious though it may be, will not be accepted. 

Ms. Speier. Well. I would concur with you, Mr. Lazarus. And 
while I do represent a district in California, I also feel an obligation 
to represent all the people of the United States of America, and 
that’s the way I looked at this legislation. 

I yield back. 

Mr. Lankford. Mr. McHenry. 

Mr. McHenry. Thank you, Mr. Chairman. 

I’d say to the ranking member’s question, looking at page 8 of the 
Congressional Research Service: “The plain language of 36B sug- 
gests the premium tax credits are available only where a taxpayer 
is enrolled in an exchange established by the State. As noted pre- 
viously, a strict textual analysis of the plain meaning of the provi- 
sion would likely lead to the conclusion that the IRS’ authority to 
issue the premium tax credits is limited only to situations in which 
the taxpayer is enrolled in a State-established exchange. Therefore, 
an IRS interpretation that extended tax credits to those enrolled in 
federally facilitated exchanges would be contrary to clear congres- 
sional intent, receive no Chevron deference, and likely be deemed 
invalid.” 

Ms. Speier. However. 

Mr. McHenry. I would say that that — I appreciate the ranking 
member entering that into the record. I think it makes the case 
very clearly on why we’re having this very important hearing. 

Look, make no mistake about it, Obamacare is a mess, is an ab- 
solute mess. And what we’re trying to do on my side of the aisle, 
and I think reasonable Americans have come to this conclusion, is 
that it’s broken. For us to force this on the American people when 
they’re having a hard time finding work is the wrong approach, ab- 
solutely the wrong approach. 

And so whether it’s Attorney General of Oklahoma or other elect- 
ed officials around the country, when they see this being committed 
on their people and when they look at the clear letter of the law 
and you see their Federal Government going in a very different di- 
rection, they have an obligation to step forward. So I commend the 
Attorney General of Oklahoma for stepping forward today and for 
the work that he’s done. 

Look, the administration’s argued that the information reporting 
requirements added to 36B that I reference here means that these 
subsidies are available both to Federal and State exchanges, and 
that’s not what the letter of the law says. So, Mr. Adler, does the 
administration have the authority to simply decline to implement 
a provision of law, of the law, required? 

Mr. Adler. No. I mean, the executive branch is required to faith- 
fully administer the laws that are passed by Congress, provided 
those laws are constitutional, and that is true of this administra- 
tion and prior administrations. If Congress passes a law that in 
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hindsight seems to be unwise or perhaps even absurd, it is not the 
prerogative of individual agencies to try and rewrite the law 
through regulation. 

Mr. McHenry. So the Congressional Research Service put to- 
gether a 10-page memo on this legal question. The IRS put out — 
IRS or Treasury put out a one-paragraph explanation of their legal- 
ity. Is the evidence provided by the administration, the IRS, and 
the Treasury, is that sufficient? 

Mr. Adler. No, it shouldn’t. I mean, in addition to the limita- 
tions imposed by the clear text of the statute, the IRS, like all Fed- 
eral agencies, is also under an obligation to engage in reasoned de- 
cision-making under the Administrative Procedure Act. That 
means when the IRS is involved in issuing a regulation, it has to 
make clear the reasoning it goes through — or that it went through 
in coming up with that regulation. And courts have applied that 
test to statutory interpretation engaged in by agencies, and 

Mr. McHenry. And that’s your reference to Chevron? 

Mr. Adler. Right. Right. And so the scant paragraph that the 
IRS provided in finalizing the rule, even if it were a permissible in- 
terpretation of the act, and I don’t believe it was, I believe it still 
failed the reasoned decision-making requirement that all agencies 
are under. And this requirement is a part of the Administrative 
Procedure Act because it’s important that when agencies issue reg- 
ulations or interpret Federal statutes that they make clear to the 
American people the reasons why they are interpreting a statute 
a particular way. 

Mr. McHenry. So, you know, this administration, this is not 
something new for the administration, right? 

Mr. Adler. Well, I think it’s fair to say that there are oftentimes 
when administrations of both parties have failed to engage in rea- 
soned decision-making or failed to fully explain the reasons for 
their decisions. And I think that more often than not when an 
agency fails to provide an adequate explanation for its choice, it’s 
because it realizes that there is no adequate explanation. And I 
think that’s what explains the IRS 

Mr. McHenry. My time is limited. And Attorney General Pruitt, 
I’m not going to have time to ask you, but I’m deeply concerned 
about this case that you’re pursuing. I’m very supportive of the 
case you’re pursuing of folks that have strong moral convictions, 
that own businesses, being forced to buy healthcare policies counter 
to their moral principles and beliefs. And I encourage you to con- 
tinue your good work on that. And there are a lot of folks that have 
been harmed by this, including in my district, and they’re very, 
very closely watching your actions and the good work you’re doing. 

So thank you, Mr. Chairman. I yield back. 

Mr. Lankford. Thank you. 

Ms. Lujan Grisham. 

Ms. Lujan Grisham. Thank you, Mr. Chairman. 

And I want to thank the panel for being here today and your 
time. But I have to say. I’m going to start my comments, I don’t 
really have a question, I completely disagree, since we have mat- 
ters of opinion here on the dais and we have matters of opinion 
there by the panel where we’re picking a phrase out of a report in 
any context that we wish. 
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I think the Affordable Care Act is and continues to work effec- 
tively. And the businesses in my district in New Mexico finally 
have the support to protect the women and other employees to 
make sure that insurance companies don’t, A, discriminate against 
them, and B, provide the bulk of their profits back into the direct 
delivery of care, which they should have been doing all along. 

And so as you can see, I have my own opinions about the Afford- 
able Care Act and the benefits, and I have my own opinion about 
the statutory language and its legislative history support for the 
IRS rule, which allows everyone, regardless if they’re living in a 
State with a State-administered or federally administered ex- 
change, to have access to the benefits of the Affordable Care Act. 

And I’m not going to ask questions about that, because I a^ee 
with my colleague from San Francisco, this is not an appropriate 
forum. The courts now will decide this issue. Instead, I want to 
make these two points. 

First, this week will mark the 40th time, as we’ve all said, the 
Republicans have attempted to repeal in whole or in part the Af- 
fordable Care Act. It’s unprecedented for elected officials to devote 
this much time to impede, delay, and stop the implementation of 
Federal law and the benefits that the law will provide to millions 
of Americans. They are wasting precious time and government re- 
sources by impeding the effective and efficient implementation of 
Federal law. I see this hearing as part of that effort. 

Second, the Affordable Care Act is the law of the land. Our job 
is to oversee in this committee the Affordable Care Act implemen- 
tation and to make legislative recommendations and/or changes 
which make that process more efficient and more effective. Instead 
of holding a hearing on an issue that is subject to ongoing litiga- 
tion, let’s clarify this work and work on legislation that would en- 
sure that everyone who lives in a State with a federally adminis- 
tered exchange can receive the same benefits as someone who lives 
in a State with a State-administered exchange. 

I think we should be productive, not destructive, and I think we 
should remember the equal protection laws of this country, which 
indicate unequivocally that we should be treating everyone the 
same. 

Thank you, Mr. Chairman. 

Mr. Lankford. Thank you. 

Mr. Jordan. 

Mr. Jordan. Thank you, Mr. Chair. 

Mr. Adler, Mr. Lazarus in his 10-minute opening statement re- 
ferred to the rest of you as ACA opponents. I don’t know if you are. 
I mean, I assume these guys are. They’re in a lawsuit. But I don’t 
know, Mr. Adler, if you’re an opponent. I certainly am an opponent. 
I think it’s a bad law, it’s going to harm families, and not help our 
healthcare system. But regardless of whether you’re for or against 
the law, that doesn’t change your interpretation of how the law was 
written, correct? 

Mr. Adler. Correct. In fact, I first wrote about these provisions 
of the law many months before the op-ed that Mr. Lazarus ref- 
erenced, and at that time, when pointing out these provisions, the 
IRS had yet to propose its rule, and I at the time was not aware 
of the potential consequences of restricting tax credits and sub- 
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sidies in terms of the employer mandate. It was to me merely a 
question of statutory interpretation, and one that had been pointed 
out by others as well. 

Mr. Jordan. And that’s as basic as it gets. I mean, I remember 
first year law students that you teach at that fine university in 
Ohio. Frankly, kids in grade school know that the legislative 
branch writes the law and the executive branch carries it out as 
written. Correct? 

Mr. Adler. Correct. 

Mr. Jordan. We all learn that in grade school, for goodness sake, 
and certainly any first year law school student would understand 
that. 

Let me ask you this. Do you think that the employer mandate, 
which is part of the law scheduled to take effect starting January 
of next year, do you think the President has the ability to simply 
waive the employer mandate? 

Mr. Adler. I think that the justification for that that has been 
provided by the administration is inadequate. I don’t believe it’s 
subject to legal challenge, or I’m not sure that it could be subject 
to legal challenge, but I certainly have not seen an explanation 
that would justify that sort of blanket refusal to implement a clear 
statutory provision. 

Mr. Jordan. And it seems we’ve got two examples of where the 
language says one thing, the legislative branch wrote one thing, 
and the executive branch is doing something different. 

Mr. Adler. Yes. And I would just note, I mean, I have been crit- 
ical of Republican administrations for doing similar things. To me, 
the executive branch should not 

Mr. Jordan. That’s my point. Whether you’re for or against the 
law, it doesn’t matter. We have the way things work in this won- 
derful system in America, legislative branch writes the laws, appro- 
priates the dollars, executive branch carries out the laws and 
spends the dollars. 

Mr. Adler. Correct. 

Mr. Jordan. Pretty simple. And when the executive branch 
doesn’t do what the legislative branch says, they’re doing — they’re 
behaving in an unconstitutional fashion. Correct? 

Mr. Adler. They’re certainly not discharging their obligation. 

Mr. Jordan. Let me go back to — and, again, you’ve talked about 
this several times with other people, but I’d just like to hammer 
this point home: Interpreting a statute, the first thing you look at 
is the clear language of the statute. Mr. Lazarus says that you’re 
taking it out of context, but tell how these five words are taken out 
of context: exchange established by the State. 

Mr. Adler. Yeah. I don’t think — I don’t think that when that 
phrase is used repeatedly 

Mr. Jordan. Yeah. 

Mr. Adler. — not just once, in multiple places, that it can mean 
anything other than what it clearly says. 

Mr. Jordan. Yeah. 

Mr. Adler. And if the defining of terms is as important as Mr. 
Lazarus says it is, then the fact that “State” is a defined term in 
the statute should be just as important as his emphasis on the 
word exchange being defined in the statute. 
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Mr. Jordan. Yeah. The other side has accused Republicans of 
sabotaging the law, working against the law. I mean, I am, but I 
would just like to ask a few questions of Mister — I am working 
against it. I’m trying to sabotage it. I’m trying to stop it because 
I think it’s bad. But I just want to ask Mr. Willey if he would 
agree — and, frankly. I’d love to get my colleagues on the other side, 
their reaction — is Mister — is Democrat Senator Max Bachus trying 
to sabotage the law when he says, I just see a huge train wreck 
coming down the road? I would ask Mr. Willey if he thinks that 
union president Jimmy Hoffa is sabotaging the law when he says: 
“This will destroy the very health and well-being of our members, 
along with millions of other hardworking Americans.” And, frankly. 
I’d ask, is Howard Dean trying to sabotage the law when he says 
the Independent Payment Advisory Board is essentially a 
healthcare rationing body. 

So, I mean, the simple fact is this law is not working, even 
though the other side says it is, it’s not working. And you don’t 
have to take Republicans’ word for it, you can take Democrats’ 
word for it. 

So, Mr. Willey, I’ll ask you, do you agree with those statements 
from Democrats? 

Mr. Willey. Completely. And as in my testimony, there’s clear 
design in this law that will put the government in the — Federal 
Government in the business of promoting illness and maintaining 
it as an entitlement. It’s bad all the way around. It’s distorting 
what’s happening in health care already. It’s causing the least effi- 
cient, most expensive, most dangerous sector of the healthcare in- 
dustry to be the winner. That’s hospitals, hospital cartels. 

Mr. Jordan. I’ve got 10 seconds. I just want to get Mr. Lazarus. 
And you can have time past my 5 minutes if the chairman says so. 
But is Max Bachus, do you agree with Senator Bachus when he 
says this is a train wreck coming? Do you agree with Mr. Hoffa 
when he says it will destroy the well-being of our members, along 
with millions of other hardworking Americans? And do you agree 
with Howard Dean that the Independent Payment Advisory Board 
is a problem? 

Mr. Lazarus. Well, I 

Mr. Lankford. We need your microphone on again, Mr. Lazarus. 

Mr. Lazarus. I’m sorry. I consider myself a lawyer of sorts. And 
I’m not a health policy expert and 

Mr. Jordan. Well, no, but in your opening statement, in that 
long opening statement you made, you accused the other three 
guys of being opponents. I assume that means you’re a proponent. 
So I’m asking you, do you agree with those statements that I read? 
Or do you think Senator Bachus has lost it and he doesn’t know 
what he’s talking about, do you think Mr. Hoffa’s wrong, and do 
you think Mr. Dean’s wrong? 

Mr. Lazarus. I am a very strong supporter of the Affordable 
Care Act. I don’t really know what Senator Bachus was referring 
to. 

Mr. Jordan. I just read it to you. He’s talking to Kathleen 
Sebelius. 
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Mr. Lazarus. I don’t know what he had in mind. I am completely 
unfamiliar with the statements by Mr. Hoffa and Mr. Dean, so I 
really have no ability to comment on them. 

Mr. Jordan. Okay. All right. 

Thank you, Mr. Chairman. 

Mr. Lankford. To the chairman of the full committee. Chairman 
Issa. 

Mr. Issa. Thank you, Mr. Chairman. 

I’ll start off with — I guess I’ll start off, Mr. Adler, do you live in 
Cleveland Heights? 

Mr. Adler. I used to. Not anymore. 

Mr. Issa. Okay. I grew up there. 

Mr. Adler. Oh, great. 

Mr. Issa. So my brother’s a Case graduate and my sister-in-law 
is with the university, so I guess I’m a strong proponent of Case 
Western Reserve. 

Mr. Adler. Glad to hear it. 

Mr. Issa. But having said that. I’d really like to ask you constitu- 
tional questions. And one of them is not constitutional, but more 
a balance of opinions. The Congressional Budget Office when scor- 
ing the Affordable Care Act scored it assuming that all States were 
going to buy into this and participate. With a little checking, we 
asked the CBO how many lawyers they had on it, and they said 
they had basically one and a half lawyers’ time, full-time equiva- 
lents, none of whom were constitutional lawyers. And those law- 
yers did not issue a decision or an opinion as to why they were 
scoring that everyone was going to participate. 

From a standpoint of the law, is there any evidence, when people 
talk about CBO scoring, that CBO issued an opinion, and even if 
they did, if that opinion wasn’t published to Members of Congress, 
would it really bear any credibility as to, for example. Attorney 
General Pruitt’s point of it’s not in the foursquare of the law? 

Mr. Adler. Yeah. I am not aware of any legal precedent for rely- 
ing upon a CBO score in interpreting a statute. I would note that 
the CBO often scores statutes in ways that it is directed to by Con- 
gress even if that involves adopting implausible assumptions. 

I would also note that the CBO scoring statute, as I understand 
it, did not account for any Federal spending necessary to create 
Federal exchanges. So if the CBO had considered the possibility 
that the Federal Government would be creating exchanges, I would 
think it would have had to account for all of the spending the Fed- 
eral Government would have had to engage in to do that. 

Mr. Issa. I think you’ve made my point very well. 

Now, in preparation for this hearing we asked for documents, 
and we found out through public disclosure that we received 500 
documents. Just before coming here, I had a count done. We re- 
ceived 386 documents, and you’d be pleased to know that 70 of 
those pages were your work already publicly posted. So you’ve been 
presented as responsive to our inquiry as to the administration’s 
decision. Clearly they didn’t read what they sent us. 

Let’s get back to my Democratic friends on the other side are al- 
ways saying the law is the law. Is there case law that you know 
of where a law very specifically does or doesn’t do something and 
the executive branch creates a rule that is outside of the actual — 



58 


any actual text that they can cite in the law? And I’m not trying 
to make the Attorney General’s case, but we’ve looked through the 
entire 2,400 pages or more that we had to pass before we could find 
out what was in it. We now know that there’s nothing in there that 
says it. 

Have you found anything? And I know your thesis on this goes 
to great lengths to say you didn’t find it. But have you looked 
again? Is there, in fact, anything in there that would allow some- 
body in good faith, maybe Mr. Lazarus, who’s a strong supporter 
and would like to find a scintilla of justification, did you find that? 

Mr. Adler. I don’t. There is nothing in the statute. And we also 
looked, and to be honest, we expected to find in the legislative his- 
tory statements that went against our thesis. We expected to find 
Members of Congress saying, oh, there will be subsidies in Federal 
exchanges, and then in that case the argument would have been 
do we go by congressional statements or do we go by the plain text 
of the statute. We couldn’t find even that. 

And those that have criticized our paper have not been able to 
find a single contemporaneous statement where any Member of 
Congress or supporter of the law said there will be credits in Fed- 
eral exchanges. The closest they can find is statements saying 
there will be tax credits in all 50 states. But those same sources 
usually say that every State will willingly create an exchange, 
which would be the reason for tax credits in all 50 states. 

So it is striking how little there is in either the statute itself, 
which is of course what we should focus on, or in the surrounding 
legislative history to support the 

Mr. IssA. Let me just close with a quick series of questions. The 
Constitution exclusively gives the right of appropriation of funds to 
this branch. Is that correct? 

Mr. Adler. Correct. 

Mr. IssA. And if we choose not to appropriate funds, we make a 
statement, notwithstanding previous law. Is that correct? 

Mr. Adler. Correct. 

Mr. IsSA. So our absolute right not to appropriate funds for por- 
tions of the Affordable Care Act that we believe do not mean today 
what the President has out of thin air caused them to mean is ex- 
clusively our jurisdiction under the Constitution? 

Mr. Adler. Yes. And I’ll just add that Congress has for the past 
several decades regularly opted to defund portions of authorized 
laws that Congress did not want to see implemented, and this has 
been done under both Republican and Democratic majorities. 

Mr. IssA. So I’ll leave the doctor out of it. The other two lawyers 
were correct that it’s exclusive jurisdiction of the Congress, and 
that Congress has a right not to fund anything it doesn’t want to 
fund, particularly if it’s outside the four squares of existing legisla- 
tion. Is that correct, Mr. Attorney General? 

Mr. Pruitt. Yes, Mr. Chairman. 

Mr. IssA. Mr. Lazarus, I know you love the Affordable Care Act, 
but isn’t it our right not to fund that which we believe should not 
be funded, and isn’t it the right of every successive Congress to 
start anew as to appropriations since George Washington was lead- 
ing a ragtag army and asking for money a very long time ago? 
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Mr. Lazarus. Well, I think it’s quite clear that Congress has the 
power 

Mr. ISSA. The right and responsibility. I was asking, and I know 
I need to yield back, but the power is a different question. The 
right and responsibility under the Constitution, wouldn’t you say 
that is clearly within the four squares of our Constitution? 

Mr. Lazarus. Well, I think particularly the word “responsibility” 
is putting a spin on it that I don’t think is necessary and I wouldn’t 
necessarily want to add to. But certainly you have the power. 
That’s what Congress is for and that’s what politics is all about, 
so 

Mr. IsSA. Well, Mr. Chairman, I don’t want to engage in politics, 
but the term “responsibility” to me means a lot. I know to my 
Democratic friends and to you, Mr. Chairman, right and responsi- 
bility under the Constitution means a lot to us. And I yield back. 

Mr. Lankford. Mr. Cartwright. 

Mr. Cartwright. Thank you, Mr. Chairman. Mr. Chairman, this 
hearing is nothing but another partisan attack on the Affordable 
Care Act, the gentleman’s comments about not engaging in politics 
notwithstanding. Isn’t it a coincidence that it corresponds with the 
40th attempt to repeal the Affordable Care Act this month. 

And, you know, I understand my colleague from Ohio has once 
again referred to the Senator Max Bachus statement about a train 
wreck, and I think, once again, it’s important to put that statement 
into context. At the time. Senator Bachus was objecting to the cut- 
ting by HHS to the — of the PR budget for implementation of the 
Affordable Care Act, and what he said was: “A lot of people have 
no idea about all of this. People just don’t know a lot about it, and 
the Kaiser poll pointed that out. I understand you’ve hired a con- 
tractor.” He was addressing Kathleen Sebelius, Secretary Sebelius. 
“Fm just worried that that’s going to be money down the drain, be- 
cause contractors like to make money. I just tell you, I see a huge 
train wreck coming down,” And what he was talking about is, if 
people don’t know about the Affordable Care Act and sign up, it is 
going to be a problem, and I don’t think anybody disputes that. 

Opponents of Obamacare are trying to deny low-income people in 
certain States, like my State, Pennsylvania, the tax credits they 
need and deserve under the law to make health care affordable. If 
they succeed in the courts, all they will have achieved is creating 
a two-tier society with profound effects in my home State and 
throughout the Nation. What matters most is that it does nothing 
to address the real issues. 

The real issue is that four out of five in the U.S. Will live in pov- 
erty or long-term unemployment at some point in their lives, and 
the majority has yet to pass a single jobs bill in the 113th Con- 
gress. The real issue is that in places like Scranton and Wilkes- 
Barre and Easton and Pottsville, my district, unemployment is 9.2 
percent. The real issue is that over 70,000 people in my district 
don’t have health insurance. About 6,500 of those people are chil- 
dren. In fact, 9.4 percent of families and one in five children in my 
district live below the poverty line. These are the exact people who 
need these tax credits. 
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Instead, we’re sitting here wasting time and taxpayer dollars try- 
ing to find any possible reading of the law, a technicality, to take 
away health care from the people who need it most. 

Many of my Republican colleagues believe that the ACA should 
be repealed or defnnded and have voted nearly 40 times already to 
do so. The efforts to defund have become frustrating even to mem- 
bers of the Republican Party. Senators Coburn and McCain have 
expressed their distaste for the continual futile votes to eliminate 
funding for the ACA. 

And, Mr. Lazarus, my question for you is, are you aware that de- 
spite the Supreme Court’s ruling upholding the ACA, the House 
this week is going to vote for the 40th time to repeal the act? You 
aware of that? 

Mr. Lazarus. Well, I’m now aware of it, because you’ve just told 
me. 

Mr. Cartwright. Thank you. 

The ACA was clearly designed to provide all Americans with a 
path to affordable health care regardless of where they live. The 
ACA represents immeasurable progress and has already bettered 
the lives of millions of Americans. 

Now, Mr. Lazarus, if the opponents of the ACA are successful, 
what will happen to the millions of Americans who are already 
benefiting from health reform? 

Mr. Lazarus. Well, in States like Attorney General Pruitt’s, 
where the Federal Government is going to be operating the ex- 
change, if the opponents such as he are successful, then the large 
majority of people who are supposed to be benefited by the law and 
supposed to be able to get access to affordable health insurance 
policies on the exchanges simply won’t be able to do so. I mean, 
this is why you’d have to call this not only a poison pill theory of 
how to interpret the statute, but it’s really a self-administered poi- 
son pill theory. 

Mr. Cartwright. Thank you, sir. 

And I’d say this: What a sad state we would be in if we regressed 
again to a time when children are denied coverage for preexisting 
conditions, where hard-working people are forced to bankruptcy be- 
cause of one health emergency, and where the emergency room 
again in this country serves as the primary care facility. 

With that, I yield back, Mr. Chairman. 

Mr. Lankford. Thank you. 

Dr. DesJarlais. 

Mr. DesJarlais. Thank you, Mr. Chairman. 

Today we’ve heard basically infomercials or commercials for 
Obamacare from the other side of the aisle, but the purpose of to- 
day’s hearing is about the separation of powers in government, the 
checks and balances, and the authorities bestowed upon the Con- 
stitution the legislative branch to use those executive — the legisla- 
tive and executive branches. 

What we had here was a very unpopular law that was pushed 
through in a hurry with the election of Scott Brown. They know the 
law was flawed when it was passed. The House had different ideas 
about how this should go forward. And the perception by the people 
at that time — and I, like Mr. Willey, was a practicing physician 
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when this was passed for 18 years prior to coming to Congress, and 
so I look at it through that perspective. 

But the people in the country did not like this concept. They 
didn’t like it in the 1990s, they didn’t like it about 4 or 5 years ago, 
because it represented in their mind a Federal or government take- 
over of health care. 

The Senate knew, in fact they implied in letters that I’ll intro- 
duce in just a minute, that it would be better if they had a Federal 
exchange or a national single payer, but this was widely rejected 
by the American people. And therefore, it is my contention that it 
was their intent to avoid using the term, opposed to what Mr. Laz- 
arus was saying, to avoid using the term “Federal exchange” and 
focused on State exchanges, because “State” sounded less like gov- 
ernment takeover of health care. So this was by intent. 

I’d like to enter into the records a Law Review article from Pro- 
fessor Timothy dost. 

Mr. Lankford. Without objection. 

Mr. DesJarlais. Okay. Mr. Adler, have you — can we put that up 
on the screen, please? 

[Slide] 

Mr. Adler, have you seen this Law Review article? 

Mr. Adler. Yes, I have. 

Mr. DesJarlais. Okay. On page 7, Professor dost writes that a 
way to get around the commandeering problem would be for Con- 
gress to exercise its constitutional authority to spend money for 
public welfare either by offering tax subsidies for insurance only in 
States that have complied with Federal requirements or by offering 
explicit payments to States that established exchanges for the Fed- 
eral requirements. 

Can you comment on whether or not what you found in your re- 
search would suggest that the Senate bill — did it do this? 

Mr. Adler. The Senate bill is certainly written to do precisely 
what Professor dost suggested that it could, and that had been 
done in prior contexts, as he notes, as with health savings ac- 
counts. 

Mr. DesJarlais. Okay. Who is Timothy dost and why is he rel- 
evant? 

Mr. Adler. He is a law professor who is a very prominent expert 
on health law, and as far as I’m aware, was very involved in 
healthcare reform and in helping to develop ideas that were part 
of healthcare reform. 

Mr. DesJarlais. Okay. 

Mr. Chairman, I’d also like to enter into the — or ask unanimous 
consent to enter into the record a story from NPR that references 
Democratic House members from Texas who wrote President 
Obama urging that the House approach be preserved in the final 
bill. 

Mr. Lankford. Without objection. 

Mr. DesJarlais. And also would like to introduce into the record 
a letter from U.S. Rep. Doggett and six of his colleagues. Demo- 
cratic colleagues. 

Mr. Lankford. Without objection. 

Mr. DesJarlais. Okay. Basically this letter is describing where 
in Texas they saw this problem coming as well, and suggested 
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that — they urged the President that the House approach should be 
preserved in the final bill. They worry that because leaders in their 
State oppose the health bill and they won’t bother to create an ex- 
change, leaving uninsured State residents with no way to benefit 
from the new law. 

So it wasn’t an accident that “Federal exchange” was left out, as 
Mr. Lazarus suggests. And for him to suggest that you, Mr. Adler, 
and the others on this panel are just engaging in self-defeating 
spin or are just looking to find a glitch to bring this healthcare law 
down, would you disagree with that, and what is your intent? 

Mr. Adler. Well, as I mentioned before, I first wrote about these 
provisions in the law before I was aware of the way these provi- 
sions interacted with, for example, the employer mandate and be- 
fore it was clear that a majority of States would refuse to imple- 
ment exchanges. To me, as a scholar of administrative law and fed- 
eralism, it was interesting to see different ways in which Congress 
has tried to induce State cooperation in different Federal — in var- 
ious Federal programs. 

And I’m also someone that’s very concerned about the nature of 
congressional delegations of authority to agencies. And here, as in 
other contexts, if an agency departs from clear statutory text, that’s 
a problem. And it doesn’t matter whether it’s the healthcare law 
or the Clean Air Act or any other statute, and it doesn’t matter 
whether it’s a Democratic or Republican President. That’s some- 
thing that agencies should not do. 

Mr. DesJarlais. Thank you. 

Mr. Pruitt, could you quickly give us an update on where the 
lawsuit that you’re engaged in is going and what do you expect to 
occur in the near future? 

Mr. Pruitt. Well, thank you. Congressman. We have fully 
briefed a motion to dismiss filed by the Federal Government and 
that case was argued before the court back in June, and we’re 
awaiting the decision by the court at this time. 

If I could, Mr. Chairman, I think it’s important to remember that 
this Congress and Congress routinely uses spending power to ac- 
complish something called cooperative federalism. And it’s not un- 
familiar to this committee, it’s not unfamiliar to Congress. 

And I would say. Congressman Cartwright, with respect to the 
statement that’s been made a couple of times that all citizens 
across the country were intended to be treated equally under the 
ACA, you know, in the Medicaid arena, routinely States engage in 
cooperative federalism with Congress. Citizens are treated dif- 
ferently quite often. As you know, eligibility determinations are 
given to the States, and there’s incentives to the States to match 
the appropriations of this Congress to cover at times more individ- 
uals. 

It might be surprising to the Congressman that in the State of 
Oklahoma we’ve had a program called Insure Oklahoma that’s 
been around since 2003, and it covers 30,000 individuals that could 
not otherwise afford health insurance. But CMS has notified the 
State of Oklahoma, despite that program being very successful at 
providing access to health care, because the State of Oklahoma has 
not expanded Medicaid under the ACA, CMS has killed that pro- 
gram and told the State of Oklahoma to cease operations under the 
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1115 Medicaid waiver that exists in the State of Oklahoma since 
2005. 

So it is somewhat incongruent to say that a State, when it makes 
a decision that’s been reserved to the State by Congress to decide 
whether a State healthcare exchange should issue in that State, 
we’ve made the decision we’re a proponent of the rule of law. It’s 
not an opponent of the policy decisions that you have made in this 
Congress. We are seeking to give life and meaning to what you 
have passed in this body. And when an agency makes a decision 
that’s inconsistent with that, when it makes a decision that’s clear- 
ly against the plain reading of the statute — Mr. Lazarus has said 
on more than one occasion that the context of the statute justifies 
his position. 

It only justifies his position if you don’t read the plain language 
under 1401, Section 1401. You have to count that as surplusage in 
1401 to say that somehow these statutes are harmonious with one 
another as far as providing benefits under a Federal exchange. 

So this is something that on a couple of occasions this morning 
the motives perhaps of the State of Oklahoma in bringing this law- 
suit have been brought to bear. I want you to know that the mo- 
tives of my office — I did not, the Attorney General’s office did not 
make a decision about whether to expand Medicaid, it did not 
make a decision about whether to adopt a healthcare exchange. We 
are simply giving life and meaning to the plain reading of the stat- 
utes, honoring the decisions that have been made by our Governor 
and by our legislature and by this Congress. 

And I believe that every member of this committee should take 
seriously the language that’s been passed by Congress to make 
sure that agencies heed that, otherwise rule of law is degradated, 
and that’s what we’re a proponent of 

Mr. Lankford. Thank you. 

Mr. Woodall. 

Mr. Woodall. Thank you, Mr. Chairman. 

I’d say to the Attorney General, it’s tough to take the statute se- 
riously. You have Mr. Adler tell the tale again, as it has been sadly 
told so many times before, of how this law came into being. And 
it was not a serious work product on the day it passed this House 
and went to the President’s desk. It could have been a serious work 
product. We could have sorted these things out. We could have 
solved a lot of these problems. But politics trumped good policy and 
we didn’t. Candidly, Attorney General, it embarrasses me that you 
have to sort this out in the courts, that we’re not able to sort this 
out here on Capitol Hill. It ought to be an Article I and Article II 
decision, not an Article III decision. And we have failed the citizens 
of Oklahoma in that respect. 

I’d say to you. Dr. Willey, I too got the same word from the White 
House that if I had only been smarter, I would not have chosen a 
health savings account, I would have chosen a plan that had more 
first dollar coverage, that didn’t expose me to so much risk, and 
didn’t require me to be as responsible for my decisions. But thank- 
fully the Federal Government has intervened, counseled me, and 
I’m going to do better starting January 1st, and I’m told I will be 
much happier as a result. 
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I so appreciate what Mr. Lazarus said about not impugning any- 
one’s motives here at the table, that you have no doubt folks be- 
lieve what they say when they’re trying to do the best for their citi- 
zenry. That’s not what I heard from my friends on the other side 
of the aisle this morning, and that’s very frustrating to me. Be- 
cause here you are, you are trained in ways that, with the excep- 
tion of Dr. DesJarlais behind me, the rest of us only wish we had 
those skills and insights to the human condition, and yet folks say 
perhaps you’re out to get your employees, that your desire to help 
them to be well is inferior to the government’s desire to treat them 
after they get sick. 

And it is incredibly frustrating to me that we second guess, 
again, folks who have spent not just years, but decades of their 
lives becoming experts in this field, and we supplant the judgment 
of our physicians with the judgment of our attorneys. Incredibly 
frustrating to me, speaking as an attorney. 

Let me ask you, Mr. Lazarus, because, again, I appreciate the 
honesty with which you’re approaching this. Obviously we’re on dif- 
ferent views — different sides of this issue. Let me ask you, I could 
probably stipulate that the capital “E” in Section 1401 makes a dif- 
ference. I might not believe it, but I would stipulate it for the pur- 
poses of this conversation. Why, then, do we need to include “estab- 
lished by a State”? Why don’t we just say “exchange” and be done 
with it? It seems that including that language almost by definition 
tells me we’re trying to distinguish this capital “E” exchange from 
all of the other exchange conversations we’re talking about in the 
statute. Do you not find that troubling? 

Mr. Lazarus. I don’t find it troubling. I understand how you 
could see it that way. I think that my point and the point of those 
who read the statute the way I do is simply that when in 1321 it 
says that the Secretary shall establish “such Exchange” with a cap- 
ital “E,” it’s referring back to the definition of a capital “E” ex- 
change in 1311, which includes established by the State. And that 
would be the interpretation, which I think is a completely reason- 
able, not necessarily the only interpretation. But once you admit 
that it is a potential interpretation, then you have to look at the 
whole context and the purpose of the statute and what 

Mr. Woodall. Well, you drive home the point about the dangers 
of sloppy legislating. Again, going back to Mr. Adler’s tale of here 
we are, we’re in a conference, we’re trying to sort out two different 
congressional positions, we’re trying to bring this language to per- 
fection, and then we just jettison that effort altogether and say 
whatever those other guys passed, even though we didn’t expect it 
to be ready for primetime, that’s going to be good enough. 

In fact, I was sitting in this very same chair earlier this year, 
I don’t know if you’re familiar with the navigator and assister lan- 
guage here, and by assister language I mean there’s no assister 
language in here whatsoever, and yet HHS read that in. This isn’t 
the first time we’ve had this conversation. If you feel the frustra- 
tion of my colleagues, it’s because this isn’t the first time someone’s 
read something into the statute that doesn’t exist. We see it time 
and time and time again. 

And folks wonder why Washington doesn’t function. If the ad- 
ministration would have come here on any of those occasions and 
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said, we made a mistake, would you work with us to help us craft 
a solution, we would he in a different case today. 

Let me ask you, Mr. Adler, I’m looking at 10 pages of CRS anal- 
ysis of the legality surrounding Section 1401. I see one paragraph 
of Treasury analysis on that same topic. What’s your assessment 
of the seriousness with which Treasury analyzed this issue? 

Mr. Adler. Well, based on what the Treasury Department pub- 
lished in the Federal Register, it does not appear that they engaged 
in the sort of reasoned decision-making that is required of agencies 
when they issue regulations and purport to provide authoritative 
interpretation of the statute. They were derelict in their respon- 
sibilities in providing that major justification. 

Mr. Woodall. With the chairman’s indulgence, let me ask you 
why — because there are a lot of serious public servants over there 
implementing congressional mandates, it’s not a new job for 
them — why in the world is it that you believe such a cavalier work 
ethic was applied to this topic when folks are so serious about oth- 
ers? 

Mr. Adler. You know, I don’t know, to be honest. I mean, there 
are many instances, and we quote several in our article, where the 
IRS was quite forthright about not being able to implement the law 
in particular ways because the text prevented them from doing so 
and went on at length discussing the relevant statutory provisions. 

The way this provision is treated is an anomaly. And I don’t 
mean to impugn anyone’s motives, I don’t know why they did it 
this way, but as someone that’s looked at the statute and the legis- 
lative history and on, I think a partial explanation may be that the 
evidence to support their theory wasn’t there. And I think that’s 
further confirmed by the fact that months later, when the Treasury 
Department first began providing explanations for the rule, it 
adopted mutually inconsistent explanations. The “such Exchange” 
justification and the reliance on the HCERA reporting require- 
ments that apply to both Section 1311 and Section 1321 are mutu- 
ally inconsistent. They can’t both be correct. And yet in, I believe 
it was October 2012, Treasury Department offered them both si- 
multaneously, and I believe that was because there really isn’t any- 
thing there. 

Mr. Woodall. I thank you all for being here. Candidly, if the 
435 of us and the 100 folks on the Senate side and the White 
House and the agencies approached this issue with the same seri- 
ousness and sincerity that the four of you do, I think we would 
have an entirely different conversation about this and the Amer- 
ican people would be better served. 

Thank you, Mr. Chairman. 

Mr. Lankford. Thank you. 

Gentlemen, thank you very much for being here for the morning. 
It’s very important to be able to bring up and be able to walk 
through. This is a conversation that we can deal with on how is 
the law interpreted, how is the law written, and how will it be ap- 
plied in the days ahead. This has billions and billions of dollars of 
impact on our Federal budget. And as Mr. Cartwright has rightly 
assessed as well, it also affects a tremendous number of lives of 
people around the Nation. And so this is very significant for us to 
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hear. And thank you for your contribution, hoth your written and 
your oral testimony. 

We will take a short recess while the clerks set up for the second 
panel. 

[Recess.] 

Mr. Lankford. We’ll now recognize our second panel. 

Ms. Emily McMahon is the Deputy Assistant Secretary for Tax 
Policy of the U.S. Department of Treasury. 

Thank you for being here. Pursuant to all committee rules, all 
witnesses are sworn in before they testify. If you’d please rise and 
raise your right hand, please. 

Do you solemnly swear or affirm that the testimony you’re about 
to give will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Thank you. You may be seated. 

Let the record reflect the witness did answer in the affirmative. 

To allow time for discussion, you’ve testified before hearings be- 
fore, there will be a clock in front of you counting down to 5 min- 
utes. We’d ask for you to be able to get as close as you can to 5 
minutes, but obviously you’re the sole witness on this panel. You’re 
here for us to be able to hear from you and to be able to ask you 
questions. So your entire written statement obviously will be made 
a part of the permanent record as well. With that. I’d like to go 
ahead and recognize you for your opening statement. 

STATEMENT OF EMILY S. MCMAHON, DEPUTY ASSISTANT SEC- 
RETARY FOR TAX POLICY, U.S. DEPARTMENT OF THE TREAS- 
URY 

Ms. McMahon. Thank you. Chairman Lankford, Ranking Mem- 
ber Speier, and members of the committee. I appreciate the oppor- 
tunity to testify regarding the premium tax credit created as part 
of the Affordable Care Act. 

The ACA established affordable insurance exchanges, also known 
as health insurance marketplaces, where consumers can choose a 
private health insurance plan beginning in 2014. So that this in- 
surance is affordable. Congress also included in the ACA a pre- 
mium tax credit that it has been estimated will help approximately 
20 million Americans to afford private health insurance. These pre- 
mium tax credits may be worth over $4,000 per covered individual 
each year on average. 

On August 17th, 2011, the Treasury Department and the IRS 
issued proposed regulations implementing the premium tax credit 
under Section 36B of the Internal Revenue Code. Final regulations 
were issued on May 23rd, 2012. These regulations provide that the 
premium tax credit is available to eligible individuals enrolling 
through all exchanges, whether directly operated by a State gov- 
ernment or a federally facilitated exchange operated on behalf of a 
State. 

The regulations were developed in accordance with our standard 
procedure for developing regulations under the Internal Revenue 
Code. Career IRS staff attorneys and attorneys from Treasury’s Of- 
fice of Tax Policy conducted a rigorous analysis of the statutory 
provisions, drawing on their extensive collective experience inter- 
preting and implementing the code. Public comments were solicited 
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on the proposed regulations and were carefully considered during 
the development of the final regulations. 

Treasury and IRS believe that the final regulations interpret the 
statutory language in a manner that is appropriate to its context 
and consistent with the purpose and structure of the statute as a 
whole, pursuant to longstanding and well-estahlished principles of 
statutory construction. This interpretation takes into account the 
fact that Section 36B(f)(3), added by the ACA, requires federally fa- 
cilitated exchanges to report to the IRS data related to eligibility 
for the premium tax credit and the receipt of advance payments, 
a requirement that would be pointless unless the enrolling individ- 
uals were eligible for the premium tax credit. 

The regulations also reflect the fact that where a State chooses 
not to establish an exchange pursuant to Section 1311 of the ACA, 
Section 1321(c) of the ACA provides that the Secretary of Health 
and Human Services shall establish and operate such Exchange 
within the State. In other words. Congress made the federally fa- 
cilitated exchange the equivalent of a State exchange in all func- 
tional respects, including making qualified individuals eligible for 
tax credits to purchase insurance through those exchanges. 

I also note that the relevant legislative history does not indicate 
that Congress intended to limit the premium tax credit to State ex- 
changes, or more specifically, to exclude the federally facilitated ex- 
change. 

And finally, the regulations are consistent with the explanation 
of the ACA released by the nonpartisan Congressional Joint Com- 
mittee on Taxation and with the assumptions made by the Con- 
gressional Budget Office in estimating the effects of the ACA, a 
point that CBO Director Elmendorf recently confirmed in a Decem- 
ber 6th, 2012, letter to Chairman Issa. 

I understand that some members of this committee will have 
questions about our legal interpretation. While Treasury appre- 
ciates the committee’s important oversight role, it is important to 
remember that our conclusions also are subject to ongoing active 
litigation. In fact, I understand that some of those plaintiffs were 
on the earlier panel. 

As such, it is important to recognize that only the Justice De- 
partment speaks to the administration’s official legal positions as 
to the merits of our conclusions. I will do what I can to answer the 
committee’s questions today subject to the Treasury Department’s 
legitimate confidentiality interests and sensitivities concerning ac- 
tive litigation. 

As you know, the Affordable Care Act is projected to provide 
health coverage for nearly 30 million additional Americans. Agen- 
cies throughout the administration are implementing the ACA to 
build on the progress already made toward better and more afford- 
able coverage. We welcome the opportunity to continue our work 
with this committee to achieve these objectives. Thank you. 

Mr. Lankford. Thank you. 

[Prepared statement of Ms. McMahon follows:] 
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EMBARGOED UNTIL 10:30 A.M. 7/31/13 

Written Testimony of Emily S. McMahon 
Deputy Assistant Secretary for Tax Policy 
U.S. Department of the Treasury 

Before the House Oversight and Government Reform Subcommittee on Energy, Health Policy 

and Entitlements 

July 31, 2013 

Chairman Lankford, Ranking Member Speier, and members of the committee, I appreciate the 
opportunity to testify regarding the premium tax credit created as part of the Affordable Care Act 
(ACA). 

Background 

The ACA established Affordable Insurance Exchanges, also known as Health Insurance Marketplaces, 
where consumers can choose a private health insurance plan that fits their needs beginning in 2014. To 
help ensure that this insurance is affordable. Congress also included in the ACA a premium tax credit. 
It is estimated that, when fully implemented, the ACA will provide premium tax credits to help 
approximately 20 million Americans afford private health insurance. These premium tax credits may 
be worth over $4,000 per covered individual each year on average. 

On August 1 7, 20 1 1 , the Treasury Department and the IRS issued proposed regulations implementing 
the premium tax credit under section 36B of the Internal Revenue Code (the Code). Final regulations 
were issued on May 23, 2012. These regulations provide that the premium tax credit is available to 
eligible individuals enrolling through all Exchanges, w'hether directly operated by a state government 
or a federally-facilitated Exchange operated on behalf of a state. 

36B Premium Tax Credit Overview 


The premium tax credit is a refundable income tax credit designed to help eligible individuals and 
families with low or moderate income afford health insurance purchased through an Exchange. The 
credit is generally available to individuals and families with incomes between 100 percent and 400 
percent of the federal poverty level (generally $23,550 to $94,200 for a family of four in 20 1 3) who 
enroll in coverage purchased through an Exchange and who are not eligible for affordable, 
comprehensive coverage from another source. The credit may be paid in advance directly to the 
individual’s insurance company, lowering the individual’s monthly out-of-pocket premiums. If the 
credit is paid in advance, the individual will reconcile on his or her tax return the amount paid in 
advance with the actual credit computed on his or her tax return. The amount of the credit is generally 
set so as to make a benchmark plan affordable to the individual based on their household income. 
Individuals who are eligible for a premium tax credit may also be eligible for a cost-sharing reduction, 
which is designed to make affordable any cost-sharing - such as deductibles or co-payments -- an 
individual may owe in conjunction with their insurance. 
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EMBARGOED UNTIL 10:30 A.M. 7/31/13 
Treasury and IRS Re 2 ulations Process 

It may be helpful to describe the process through which regulations are developed. It is the 
responsibility of the Treasury Department and the IRS to write regulations to implement the tax laws 
passed by Congress. In every case, we do so in a careful and thoughtful way, with the goal of 
implementing the law consistent with congressional intent and resolving any statutory ambiguities in a 
reasonable manner that gives effect to the purpose of the statute. We follow a standard procedure for 
drafting, approving, and publishing tax regulations, and our process in this case followed the normal 
course. 

Under our standard procedure, the development of Treasury regulations implementing the Code begins 
with the IRS Office of Chief Counsel. IRS lawyers review the statute to identify any issues that 
regulations should address and to develop preliminary resolutions of those issues. The IRS lawyers 
apply well-established principles of statutory construction and draw on their long experience 
implementing the Code, The analysis is then shared with tax lawyers from the Treasury Department’s 
Office of Tax Policy (OTP), and the two groups confer about the proper interpretation of the statute, 
discuss any differences of opinion, and develop a consensus approach. 

Under this standard procedure, OTP and IRS lawyers work together to draft proposed regulations, 
which are published in the Federal Register. The Treasury Department and the IRS solicit public 
comments on the proposed regulations during an official comment period; and, in many cases, the IRS 
also holds a public hearing to allow stakeholders to provide feedback in person, IRS and OTP lawyers 
review any comments they receive and consider whether any of the suggested changes should be 
adopted. Finally, IRS and OTP lawyers draft a final regulation, which includes responses to any 
comments and makes modifications to the proposed regulations as necessary. All final tax regulations 
are signed by the Treasury Department’s Assistant Secretary for Tax Policy and the IRS Deputy 
Commissioner. 

The IRS and OTP followed this standard procedure in developing the proposed and final regulations 
under section 36B. In particular, first the IRS, and then the OTP lawyers, considered the express 
language of section 36B, as well as other relevant provisions of the ACA. They separately and 
together concluded that the ACA should be interpreted to provide tax credits to income-eligible 
individuals enrolling through all Exchanges, whether federally-facilitated or directly operated by a 
state government. This approach was reflected in the proposed regulations issued in August 201 1. We 
received written and oral comments in response to the proposed regulations - some of which were 
supportive; others argued for a different interpretation. The IRS and OTP reviewed the issue again, 
taking the comments into account, and concluded the statute should be interpreted as in the proposed 
regulations on this point. The Treasury Department and the IRS published final regulations in May 
2012 that adopted this view. 
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Eligibility for Premium Tax Credits 

Treasury and IRS believe that the final regulations inteipret the statutory language in a manner that is 
appropriate to its context and consistent with the purpose and structure of the statute as a whole, 
pursuant to longstanding and well-established principles of statutory construction. This interpretation 
takes into account the fact that section 36B(fX3), added by the ACA, requires federally-facilitated 
Exchanges to report to the IRS data related to eligibility for the premium tax credit and the receipt of 
advance payments - a requirement that would be pointless unless the enrolling individuals were 
eligible for the premium tax credit. The regulations also reflect the fact that, where a state chooses not 
to establish an Exchange pursuant to section 1311 of the ACA, Congress provided in section 1321(c) 
of the ACA that the Secretaiy of Health and Human Services (HHS) “shall . . . establish and operate 
such Exchange within the State” to serve the residents of that state. In other words, Congress made the 
federally-facilitated Exchange the equivalent of a state Exchange in all functional respects, including 
making qualified individuals eligible for tax credits to purchase insurance through those Exchanges. 

I also note that the relevant legislative history does not indicate that Congress intended to limit the 
premium tax credit to state Exchanges, or, more specifically, to exclude the federally-facilitated 
Exchange. And finally, the regulations are consistent with the explanation of the ACA released by the 
non-partisan Congressional Joint Committee on Taxation and with the assumptions made by the 
Congressional Budget Office in estimating the effects of the ACA. In fact, CBO reaffirmed this point 
in a December 6, 2012 letter to Chairman Issa in which Director Elmendorf stated: “To the best of our 
recollection, the possibility that those subsidies would only be available in states that created their own 
exchanges did not arise during the discussions CBO staff had with a wide range of Congressional staff 
when the legislation was being considered. Nor was the issue raised during consideration of earlier 
versions of the legislation in 2009 and 2010, when CBO had anticipated, in its analyses, that the credits 
would be available in every state.” 

Conclusion 

I understand that some members of this committee will have questions about our legal interpretation. 
While Treasury appreciates the Conunittee’s important oversight role, it is important to remember that 
our conclusions also are subject to ongoing, active litigation. In fact, I understand some of those 
plaintiffs were on the earlier panel. As such, it is important to recognize that only the Justice 
Department speaks to the Administration’s official legal positions as to the merits of our conclusions. 

I will do what I can to answer the Committee’s questions today, subject to the Treasury Department’s 
legitimate confidentiality interests and sensitivities concerning active litigation. 

As you know, the Affordable Care Act is projected to provide health coverage for nearly 30 million 
additional Americans. Together with the Departments of Health and Human Services, Labor, and 
other agencies throughout the Administration, we are implementing the ACA to build on the progress 
already made toward better and more affordable coverage. We welcome the opportunity to continue 
our work with this Committee to achieve these objectives. Thank you, and I look forward to 
answering your questions. 
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Mr. Lankford. Ms. McMahon, thank you for being here. And we 
will have obviously questions about how the rule came together. 
You’re a part of that team that actually helped pull the rule to- 
gether. Obviously there are other attorneys and other folks that 
were involved in that process. What was your role in the proposed 
rule and then the final rule when it was done? 

Ms. McMahon. Mr. Chairman, at the time that both the pro- 
posed regulation and the final regulation were issued, I was the 
Acting Assistant Secretary for Tax Policy, and in that role, it was 
my responsibility to approve regulations implementing the Internal 
Revenue Code. 

Mr. Lankford. Great. Well, part of the process that we’re trying 
to go through today is not only the final decision of it, obviously, 
and there will be a legal conversation on that, but how that was 
pulled together. You used the term there was a rigorous analysis 
of IRS legal and folks at Treasury and such to be able to look 
through it and go through the law. Obviously, it’s a long law. It’s 
new in its format in a lot of ways. 

We have asked Treasury for a tremendous number of documents 
just in trying to gather how was the decision made between the 
State exchange issue or whether this “such Exchanges,” as you 
mentioned, also includes, where was that conversation? 

What we have found so far is a half-page memo that included 
that one piece of justification of “such Exchanges.” That’s around, 
if I’m guessing correctly, around a $600 billion decision that was 
made to be able to include that in, and so we asked for the back- 
ground of that. 

Today we actually received a letter from Treasury saying they’ve 
given us 500 pages of documents so far to provide the background 
on that. We actually went and looked, and we’ve actually received 
386 pages of documents, a little bit of a miscount there; 154 pages 
of that was the draft proposed rule itself 

So let me just walk through a little bit of what else we received. 
So 386 pages that we’ve received from Treasury and IRS about how 
this discussion came to be, 154 of that was the draft proposed rule, 
70 pages of that were a draft of Cannon and Adler’s Law Review 
article. Obviously, we had Mr. Adler here today, 70 pages of that 
was his. Five pages were Professor Jost’s response to the Law Re- 
view article, so that was, again, after this was done. Fifty-nine 
pages were law cases found through Westlaw when a senior Treas- 
ury official asked Cameron Arterton, the Treasury employee tasked 
with defending the rule, to find good Chevron cases. Eleven pages 
were letters from House Republicans and Senator Hatch to the IRS 
raising questions about the rule. Forty-five pages were from public 
hearings on the 36B regulation. Eight pages were from the public 
comments that people made about the rule. Three pages of emails 
about setting up a meeting to discuss this issue with Energy and 
Commerce staff. Eight pages were an article from the Centers of 
Budget and Policy Priorities on the subject, written, again, after 
the final rule. Three pages were a Wall Street Journal op-ed from 
Cannon and Adler. Three page of the debates at a Senate Finance 
hearing between Senator Bachus and Ensign. 

So, again, our request for documents were about the conversation 
when this was being discussed early on. What we received was 369 
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pages of public material or relevant — or material that was obvi- 
ously after that. Two pages showed us that 6 months prior to the 
release of the final rule Treasury was considering Chevron’s appli- 
cability of this case. The remaining 15 pages of documents were 
mostly emails from Treasury staff forwarding or commenting on ar- 
ticles from Cannon and Adler and Professor dost. 

What we need to know is, how was the conversation accom- 
plished? What happened in that conversation? Was there active 
discussion? Were there notes taken from that? What we’ve asked 
for were the notes about that. What we’ve received is everything 
well after that and things that are not relevant. Or most of this 
is public information that we could download from the Internet, not 
based on those conversations. 

How can we determine what that conversation was like leading 
up to this decision? 

Ms. McMahon. Well, a couple of things, Mr. Chairman. First of 
all, we did provide additional materials for review by your staff. 

Mr. Lankford. In camera. 

Ms. McMahon. In camera. And those materials included two — 
at least two legal memoranda relating to both the proposed and 
final regulations, the memos that accompanied the clearance pack- 
ages as the regulations — at the time the regulations were pub- 
lished. 

I understand, as you mentioned. Treasury sent a letter this 
morning explaining our concerns with providing additional docu- 
mentation — 

Mr. Lankford. Not just additional, just documentation at all on 
it, because all this is not relevant actually to the question that we 
asked. We have a lot of pages, but just not — they’re just not rel- 
evant to what we asked for. 

Sorry. Go ahead. 

Ms. McMahon. Well, Mr. Chairman, we did, I can assure you, 
we did have an extensive discussions of the Federal exchange ques- 
tion, both before the proposed regulations were issued and between 
the issuance of the proposed and final regulations. There was an 
IRS-Treasury working group that — comprised of career staff, IRS 
attorneys, and attorneys from Treasury’s Office of Tax Policy, who 
analyzed very carefully a number of issues that were presented in 
the development of the 36B regulations. This was one of them. We 
considered the issue carefully before, as I said, the proposed regula- 
tions were issued. And we received a number of public comments 
on proposed regulations. And so the issue was reconsidered before 
issuance of the final regulations. 

A lot of the discussion was oral in meetings and, you know, per- 
sonal — the in-person discussions. But, you know, to the extent that 
there are additional documents that may relate to the — our inter- 
nal deliberations, as I think as our letter of this morning explained, 
we have concerns about confidentiality and the chilling effect that 
release of those additional documents might raise — or might 
present if we — on the rulemaking process, if we were to provide 
them. 

Mr. Lankford. So there is not any written evidence. There’s oral 
on that, as far as the conversations between those. Can we get a 
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list of those individuals that were involved in that conversation 
specifically about this issue? 

Ms. McMahon. Mr. Chairman, I can’t provide you off the top of 
my head a list of all of those? 

Mr. Lankford. I understand that. 

Ms. McMahon. — individuals. There are a number of people in- 
volved and people came and went at different times. I can take 
that request 

Mr. Lankford. That would be great. Obviously, there are a lot 
of issues, I discussed it’s a large law, and there’s a lot of things 
that apply to it. This is the specific issue that we’re trying to iden- 
tify. How was that conversation, what was the diligence that was 
put to that? You’ve use words like “extensive” and “diligence.” Ter- 
rific. We just want to get a chance to get in the feel of that and 
what actually happened with that. 

With that. I’d like to recognize Mr. Cartwright. 

Mr. Cartwright. Thank you, Mr. Chairman. 

And thank you for coming today, Ms. McMahon. I have some 
questions for you. 

First, Ms. McMahon, the Treasury Department issued a final 
regulation allowing premium tax credits to be available to all peo- 
ple, regardless of the origin of their exchange participation. Am I 
correct in that? 

Ms. McMahon. Yes, that’s correct. 

Mr. Cartwright. All right. Now, under the interpretation of the 
Affordable Care Act put forward by Professor Adler, residents of 
States with federally operated exchanges would not qualify for the 
premium assistance tax credits. Now, Ms. McMahon, has our gov- 
ernment ever provided tax credits on a State-by-State basis or de- 
nied citizens tax credits based solely on their State of residence? 

Ms. McMahon. I am not aware of any code provision that oper- 
ates in that manner, no. 

Mr. Cartwright. And now how about this, was the Treasury De- 
partment ever consulted on a carving out of premium tax credits? 

Ms. McMahon. To the best of my knowledge, no. 

Mr. Cartwright. I want to talk about regulation drafting a bit. 
The Departments of Treasury and HHS have both conducted stake- 
holder outreach to solicit comments and guidance on a broad range 
of the ACA’s provisions. Ms. McMahon, Treasury invited comment 
and questions from the public, from scholars, from business own- 
ers, from individuals. Am I correct in that? 

Ms. McMahon. Yes, that’s correct. 

Mr. Cartwright. Will you tell us, how were these comments and 
questions utilized in the formation of the ACA regulations? 

Ms. McMahon. Congressman, we always take into consideration 
public comments that we received. In a number of cases, with re- 
spect to ACA provisions, we actually solicited public comment be- 
fore the issuance of proposed guidance to make sure that our pro- 
posed guidance reflected public input, stakeholder input. When 
we’ve issued proposed guidance, including the 36B regulations in 
particular, we received over a hundred comments on various issues 
relating to the regulation. And we have taken all of those into ac- 
count in accordance with our standard rulemaking procedure. 
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Mr. Cartwright. And you followed the standard rulemaking pro- 
cedure, did you? 

Ms. McMahon. Yes, we did. 

Mr. Cartwright. So was the process — were the efforts by Treas- 
ury to design the regulations for the ACA similar to other Treasury 
regulations? 

Ms. McMahon. Yes, Congressman. The process was essentially 
the same as the process that we always use in developing tax regu- 
lations. 

Mr. Cartwright. Okay. Now, was the Department of the Treas- 
ury aware of the argument that premium tax credits should be 
available only in State-run exchanges? Was this alternative inter- 
pretation considered during the rulemaking process? 

Ms. McMahon. Yes, Congressman. We became aware of that ar- 
gument in the course of developing the proposed regulations. And 
we considered it very carefully at that point and, as I said, again, 
between the publication of the proposed and final regulations. 

Mr. Cartwright. Okay. Good. Now, would you characterize the 
administration’s efforts as transparent and fair in the rulemaking 
process? 

Ms. McMahon. Yes, Congressman. I would. We published our 
proposed guidance for public comment. We received a number of 
public comments. We held a public hearing, at which a number of 
people testified. And we took into account all of the comments that 
we received. 

Mr. Cartwright. Well, now, the — when you think about it, the 
fundamental purpose of the Affordable Care Act is to create an in- 
clusive, accessible market for health insurance that makes afford- 
able care available to all. The law achieves this aim in a variety 
of ways, including expansion of Medicaid, development of health in- 
surance marketplaces, and providing incentives for participation in 
the health insurance market. All of these provisions support the 
goals of universal access and a strong, sustainable healthcare sys- 
tem. Ms. McMahon, do you consider the purpose and intent of the 
law when you go about drafting regulations? 

Ms. McMahon. Yes. Yes, we do. And the purpose of the Afford- 
able Care Act, as we understand it, was to achieve universal 
healthcare coverage, affordable healthcare coverage for citizens in 
every State. 

Mr. Cartwright. Well, thank you for that. Again, thank you for 
coming today. And I yield back. 

Mr. Lankford. Mr. Jordan. 

Mr. Jordan. Thank you, Mr. Chairman. 

Ms. McMahon, in the previous questions, you indicated that you 
knew about this constitutional concern when you were putting to- 
gether the proposed rule and then the final rule. Correct? 

Ms. McMahon. Congressman, we were aware of the question re- 
garding Federal exchanges. I wouldn’t characterize it as a constitu- 
tional question. It was a 

Mr. Jordan. You knew there was a controversy about how this 
was going to be interpreted, exchanges established by the State. 
You knew there was a concern, a controversy. 

Ms. McMahon. We knew that the issue had been raised. The 
first time 
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Mr. Jordan. I guess what I’m getting at, you were aware of it 
but you didn’t think it rose to any level where it would require any 
different type of process to reach a conclusion. You just kept it 
within the same process that the IRS has when figuring out how 
we’re going to establish rules to implement legislation. Nothing 
unique done. 

Ms. McMahon. Well, we became aware of it by reading an arti- 
cle in a 

Mr. Jordan. Did you do anything different than you would do for 
anything else is what I’m asking. 

Ms. McMahon. No. We followed our standard process 

Mr. Jordan. Your established process. And just refresh my — 
quickly, if you can — what is that established process? I mean, do 
you have the final say? Is there a group of people who look at, 
here’s how we think — this is what we think the law says, here’s 
how we think it should work. A group gives you a recommendation. 
You give it a thumbs up or thumbs down, and then I assume ulti- 
mately it winds up on Doug Schulman’s desk, and he gives it the 
final okay. Is that sort of how it works? 

Ms. McMahon. Well, the process begins with an IRS-Treasury 
working group of staff attorneys who consider relevant issues aris- 
ing in connection with the implementation of a particular code pro- 
vision. They do 

Mr. Jordan. Is that working group a formal number, or is it sort 
of ad hoc? It can be five people one day? It can be 20 the next? How 
does that work? 

Ms. McMahon. Well, usually, at the beginning of the rulemaking 
process, a group is identified, people who are subject matter ex- 
perts. And that group comprises the working group for develop- 
ment of the regulation. 

Mr. Jordan. Do you know who those people are? I mean, Mr. 
Lankford was hinting at this. Do you know some names off the top 
of your head, or are you going to get that to us? 

Ms. McMahon. As I said earlier, I can take that request back. 

Mr. Jordan. Did you personally — did you get some of these — we 
had a letter that was signed by 24 Members of Congress, several 
doctors. Dr. Roe, Dr. DesJarlais signed the letter. Dr. Burgess and 
others. Do you know if that group or did — if you personally re- 
viewed that letter citing concerns about this very issue? 

Ms. McMahon. Congressman, I’m not sure exactly which letter 
you’re referring to. If you give me the number 

Mr. Jordan. We can make it available 

Ms. McMahon. — comment letters from Members of Congress, 
which we did consider. 

Mr. Jordan. You did take a look at that. 

Do you know if — the proposed rule was, I guess, August 17th or 
sometime in August of 2011. The final rule was this May — or, ex- 
cuse me. May of 2012. Is that — that — that right? 

Ms. McMahon. Yes. 

Mr. Jordan. And in this decisionmaking process, we know that 
the director of implementation for the Affordable Care Act, Sarah 
Hall Ingram, came on board in December 2010 to help implement 
the Affordable Care Act. Was Miss Hall Ingram involved in the 
process of making the determination about this issue? 
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Ms. McMahon. Yes, Sarah Hall Ingram was involved in discus- 
sions about — generally about the development of the Section 
36B 

Mr. Jordan. So there’s one of the people who was involved. So 
you can give us one name. Any other names you can give? We got 
Ms. McMahon; we know you were involved. We got Sarah Hall 
Ingram. Anyone else? Was Doug Schulman directly involved in this 
as well? Was Steve Miller? 

Ms. McMahon. Neither of those individuals was involved in the 
working group. But the 

Mr. Jordan. But Sarah Hall Ingram was. 

Ms. McMahon. She was not involved, to the best of my recollec- 
tion, in the working group of lawyers that worked on development 
of the regulation. But in the course of that process, a number of 
people, both within the IRS and Treasury who had involvement 
with ACA implementation, were briefed 

Mr. Jordan. Was she extensively involved in this? 

Ms. McMahon. Unfortunately, I don’t recall. 

Mr. Jordan. Thank you, Mr. Chairman. 

Mr. Lankford. Dr. DesJarlais. 

Mr. DesJarlais. Ms. McMahon, thank you for being here today. 

Secretary Lew’s chief of staff, Chris Weideman briefed the com- 
mittee in November 2012 and stated that a thorough legal analysis 
was not conducted related to the availability of tax credits and Fed- 
eral exchanges because it wasn’t one of the most significant issues 
considered in the 36B regulation. Was this also your perspective? 

Ms. McMahon. Congressman, I’m not familiar with Mr. 
Weideman’s comments. I could say for — from my own perspective, 
we did consider this question a serious issue. We analyzed it in a 
serious manner. 

Mr. DesJarlais. So you feel that you did do a thorough legal 
analysis. 

Ms. McMahon. Yes. 

Mr. DesJarlais. And can you give me examples of what that 
was? What was the thorough legal analysis? 

Ms. McMahon. Well, members of the IRS and Treasury working 
group looked very carefully at the provisions of 36B itself, at other 
relevant provisions of the Affordable Care Act, including sections 
1311 and 1321, which addressed the establishment of exchanges 
and, as I said earlier, make clear that the Federal exchange is in- 
tended to be the functional equivalent of State exchanges. There 
are other provisions of the ACA as well that relate to the advance 
payments, the premium tax credits. 

Mr. DesJarlais. Excuse me. Did anyone raise the issue that IRS’ 
and Treasury’s interpretation of tax credit availability in Federal 
exchanges would have enormous tax and spending implications? 

Ms. McMahon. Congressman, we believe that our interpretation 
of the statute is consistent with the way that the Affordable Care 
Act was scored by the Congressional Budget Office and the Joint 
Tax Committee. 

Mr. DesJarlais. Okay. That’s not the question I asked. Did the 
IRS or Treasury’s analysis at any point factor — at any point factor 
or consider whether Congress made tax credits available only in 
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State-based exchanges as an incentive for States to create ex- 
changes? 

Ms. McMahon. When we became aware of the — this question, we 
also became aware that that was the rationale that was being sug- 
gested. 

Mr. DesJarlais. Do you have any evidence that the IRS or 
Treasury ever considered that Congress made tax credits available 
in the State-based exchanges as an incentive for States to create 
exchanges? 

Ms. McMahon. Congressman, in the course of our rulemaking 
process, we did look very carefully at all of the legislative history 
relating to the Affordable Care Act, and we found nothing to sug- 
gest that the incentive rationale that you’re suggesting 

Mr. DesJarlais. Is there any evidence to support that you did 
this — you say you did this, you say there was a thorough investiga- 
tion. Is there evidence to support a thorough investigation? And re- 
member we got, like, a half-page brief. Is there anything to show 
this? You say this, but we’re not seeing it. 

Ms. McMahon. I — Congressman, I would simply refer you to the 
letter that we sent this morning regarding our concerns with re- 
lease of additional documentation. 

Mr. DesJarlais. Did Treasury factor into its analysis that 
Obamacare’s author created large financial incentives, such as an 
exchange establishment grants, to cover the cost of States creating 
exchanges and that the author failed to create any specific funding 
for the creation of Federal exchanges? 

Ms. McMahon. Congressman, I don’t recall whether that point 
was explicitly considered during our rulemaking process. 

Mr. DesJarlais. All right. On October 12, 2012, Mark Mazur, 
Assistant Secretary for Tax Policy, wrote a letter to Chairman Issa 
on the tax credit rule. Mazur wrote. Throughout the ACA, Congress 
refers to the exchanges as exchanges, exchanges established by a 
State and exchanges established under the ACA. There is no dis- 
cernible pattern that suggests Congress intended the particular 
language in Section 36B to limit the availability of the tax credit. 

Did you review this letter? 

Ms. McMahon. Yes, I’m familiar with the letter. 

Mr. DesJarlais. Can you tell us how the IRS and Treasury 
searched for a pattern for references to “exchanges” in Obamacare? 

Ms. McMahon. Well, Congressman, IRS and Treasury staff at- 
torneys looked through the Affordable Care Act and examined all 
of the references to “exchanges,” to try to determine whether there 
was any particular convention that Congress had used in describ- 
ing State or Federal or exchanges or both. And as the letter indi- 
cates, we were not able to find it 

Mr. DesJarlais. When an agency looking on a complicated rule 
is searching for a pattern in the way Congress referred to certain 
terms, would you expect them to categorize or organize these re- 
sults? I assume you would, but I don’t mean to put words in your 
mouth. 

Ms. McMahon. Well, Congressman, as I’ve said, our working 
group did a very thorough analysis 

Mr. DesJarlais. Did you categorize or organize the results? 

Ms. McMahon. I am not familiar with 
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Mr. DesJarlais. Okay. Do you know that the IRS and Treasury 
employees have admitted to committee staff that no one at either 
IRS or Treasury ever categorized or organized references to ex- 
changes or exchanges established by a State and exchanges estab- 
lished under the ACA in any way? 

Ms. McMahon. Congressman, I am not familiar with the com- 
ments that you are referring to. 

Mr. DesJarlais. Do you think — do you think that it’s a problem 
that no one in IRS or Treasury categorized or organized all the ref- 
erences to exchanges established by the State under section 1311 
in order to determine whether a discernible pattern exists? 

Mr. Lankford. You can answer the question. I think we’re run- 
ning close on time, but you can answer that. 

Ms. McMahon. Congressman, I — the IRS and Treasury working 
group did a very thorough analysis. And I am satisfied that their 
work appropriately looked at all of the relevant ACA provisions 
and I am satisfied with their conclusion that no discernible pattern 
existed. 

Mr. DesJarlais. But you can produce no evidence of such. 

Ms. McMahon. Congressman, I would simply refer you again to 
the letter we sent this morning in which we described our concerns 
with producing additional documentation. 

Mr. DesJarlais. Thank you, Ms. McMahon. 

Mr. Lankford. Mr. Cardenas. 

Mr. Cardenas. Thank you very much, Mr. Chairman. 

My first question is, when it comes to the issue of availability of 
premium tax credits, which have been of interest to the majority 
since last fall, I understand that Treasury has responded to the 
majority’s request by providing documents, briefing, and in camera 
review of sensitive documents since last August, when the chair- 
man made his first request for information. Ms. McMahon, would 
you recount for the committee the number of requests for informa- 
tion made by the majority on this issue? 

Ms. McMahon. Congressman, we have received a number of re- 
quests for information, both formal and informal. We have provided 
hundreds of pages of documents, including legal memoranda, some 
of which we made available for review in camera. Our staff has 
also met three times, for a total of 8 hours, with staff of this com- 
mittee to explain our process in developing these regulations and 
the legal research and analysis that we conducted. 

Mr. Cardenas. So when it comes to all of those requests between 
you and your staff and your team, how could your response be cat- 
egorized? Is that you have been responsive to those requests or 
irresponsive? 

Ms. McMahon. Congressman, we have done the best that we can 
to provide the committee with the information that it needs, includ- 
ing answering many, many questions presented by the staff and 
providing a number of documents, including memoranda that de- 
scribe our legal analysis. We are happy to continue working with 
the committee to provide additional information that you may 
need. But I believe that today we have been very responsive. 

Mr. Cardenas. Thank you. 

While I still have time, Mr. Chairman, I want to take the oppor- 
tunity to ask that we enter into the record this letter, dated July 
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31, the heading of Department of the Treasury, addressed to the 
Honorable Darrell Issa, Chairman of the Committee on Oversight 
and Government Reform. And it’s signed by Alastair M. Fitzpayne. 
If we can add that to the record. 

Mr. Lankford. Without objection. 

Mr. Cardenas. Thank you. Thank you very much. 

In addition to that, I have some more questions. I understand 
that you and your staff have also participated in a number of brief- 
ings with committee staff. How many of these briefings have been 
held, and what amount of time had these briefings totaled for you 
and your staff? 

Ms. McMahon. Congressman, we participated in three separate 
briefings. I believe the total time that our staff spent was over 8 
hours. We had 

Mr. Cardenas. In meetings, not including preparation. 

Ms. McMahon. No, in actual meetings with committee staff. 
That’s correct. 

Mr. Cardenas. Isn’t it also true that Treasury has made avail- 
able to committee staff a viewing of sensitive documents without 
redactions? 

Ms. McMahon. Yes, Congressman, that is correct. Some of the 
memoranda that we originally provided in physical copies were re- 
dacted. And when the committee staff requested to review the re- 
dacted material, we made unredacted versions of those memos 
available in camera for review. 

Mr. Cardenas. I appreciate your responsiveness to this com- 
mittee and to the staff and the efforts you have made to detail your 
rulemaking process as it relates to health insurance premium tax 
credits. 

Are the kinds of documents that Treasury has made available to 
the committee staff also potentially of interest to the plaintiffs in 
the two lawsuits in Oklahoma and the D.C. Federal Court? 

Ms. McMahon. Congressman, my expectation is that they — yes, 
they would be of interest to the plaintiffs in the litigation. 

Mr. Cardenas. Because those documents are of the same issue; 
correct? 

Ms. McMahon. Yes, the documents that we provided at least in 
part relate to this question. 

Mr. Cardenas. Okay. As my time is running short, one last 
question. Isn’t it true that the plaintiffs in those lawsuits have not 
yet started the discovery process because there are legal questions 
about whether or not their lawsuits have standing? 

Ms. McMahon. Congressman, the Department of Justice is han- 
dling the litigation for the administration. But I believe you’re cor- 
rect, the litigation is at the very early stages. 

Mr. Cardenas. Basically, it was a question, but I just stated a 
truth and a fact. 

Thank you very much, Mr. Chairman. 

Mr. Lankford. Mr. Woodall. 

Mr. Woodall. Thank you, Mr. Chairman. 

Ms. McMahon, I very much appreciate you being here. Hope one 
day we’ll have a Republican administration. But I hope never to be 
sitting in the chair where you’re sitting. So I’m grateful to you for 
doing that, and your team that came with you; $600, $700 billion 
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question is a pretty heady material. I remember we had a former 
IRS Commissioner sitting in that chair who said he was absolutely 
satisfied that a very thorough examination had been done. It 
turned out he never even picked up the phone to call to find out 
if a thorough examination had been done. 

I know that’s not the case with you today. But you’ve said that 
several times. “The working group did a very thorough analysis,” 
you’ve said several times. “Fm satisfied,” you’ve said several times, 
“I assure you that we had extensive discussions.” And yet we have 
so very little paperwork to support all of that. I reviewed the in 
camera materials that we’ve had a chance to see. But can you tell 
me, because this is — this is — is so important to my folks back 
home. They do read statutes that they get published as plain lan- 
guage. If it says “State exchange,” they think it means State ex- 
change. 

Do you remember when these conversations were beginning, do 
you remember this being an important issue that this working 
group, this team was trying to sort out because the language of the 
statute was so plain? 

Ms. McMahon. Congressman, I do remember when the issue 
was first identified, largely because I was the one who first became 
aware that some individuals were suggesting as a possible inter- 
pretation of the relevant provisions that the credit would not be 
available in a Federal exchange. I read an article 

Mr. Woodall. So the working group was already going on, the 
analysis had already begun, this thing was already robustly estab- 
lished and producing. And then you heard that this might be an 
alternative interpretation. Is that kind of the timeline? 

Ms. McMahon. Well, this was — at the time that we identified 
this issue, we were also at — in the early stages of the process, I 
would say. And were identifying a number of issues that would 
need to be resolved. 

Mr. Woodall. Do you remember any discussion that said, golly, 
if we don’t resolve this in the affirmative, our entire vision of how 
these subsidies are going to be deployed across the country is going 
to come unraveled? I mean, again, this is a huge decision. If you 
decide the other direction, folks in my home State of Georgia aren’t 
going to receive any subsidies whatsoever. So that the import is — 
cannot be overstated. Do you remember any discussion that if said 
if we don’t get this right we are going to sweep out the foundation 
on which the President’s healthcare plan is established? 

Ms. McMahon. Congressman, I would say that we recognized 
that the interpretation that the credits would not be available on 
Federal exchanges was inconsistent with our understanding 

Mr. Woodall. I’m asking a very different question. 

Again, I know you have a staff of professionals that you work 
with, but this is not an ordinary issue. This isn’t a — this isn’t a 
501(c)(4) issue, this isn’t a, can I claim a homeowner tax credit 
issue. This is the President’s landmark social agenda program 
going to be held to the statutory standard under which it was — was 
passed by Congress and signed by the President, I can’t imagine 
that this discussion was held at — at IRS headquarters and 
throughout the Treasury Department, and there was not some dis- 
cussion of we’ve got to get this done. Is it your recollection that 
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that was never a topic of conversation? No one ever felt that sense 
of urgency that we’ve got to get this right because otherwise the 
President’s social agenda comes unraveled. 

Ms. McMahon. I — Congressman, we analyzed this question 

Mr. Woodall. I understand that. And you’ve said that several 
times. But I’m asking a question that no one else has asked, so I’m 
expecting the answer to be something different than what you’ve 
given to everyone else, and that is, do you recall that topic ever 
coming up in all of these extensive discussions that you’ve had, the 
thorough analysis that you had, all of those conversations that sat- 
isfied you that this was done properly? And if the answer is no, 
that’s okay. I just wanted to know. 

Ms. McMahon. Congressman, as I’ve said, we appreciated the 
fact that the interpretation that you are suggesting would be incon- 
sistent — 

Mr. Woodall. I don’t think you’re going to answer my question, 
and that frustrates me. 

Could I get the slide up here? Because I’ve just got four sen- 
tences that I’d like to put there on the board. This is the analysis 
that I saw in the pre-proposed regulatory language. Four sentences 
up here in this analysis. My friends at CRS, who are not burdened 
with the actual responsibility of implementing this, produced 10 
pages for us of pros and cons helping us work through what the 
issues were, what the patterns were, what the legal adoption was. 
Four sentences is what I — is what I’ve gotten from you all from the 
very extensive discussion groups, the very thorough analysis. And 
it says in sentence 4, The phrase “established by a State” may be 
interpreted to refer to an exchange established to operate in a 
State. 

Can I just ask you, what are the other exchanges? We’re going 
to interpret the phrase “established by a State” to mean these can 
be the ones that are established to operate in a State. What are 
the other exchanges that this phrase doesn’t refer to? “Established 
by a State” may be interpreted to refer to an exchange established 
to operate in a State. What are the other exchanges that we’re con- 
cerned about. We’re going to interpret this one to mean these ex- 
changes. What are the other exchanges that it could be interpreted 
to mean? 

Ms. McMahon. Well, Congressman, in addition to the exchanges 
established by a State, there are obviously Federally-facilitated ex- 
changes. 

Mr. Woodall. The different exchanges. The ones that aren’t 
these, the ones that are the other ones. Because I think that’s ex- 
actly what my folks back home think, that you’re exactly right. 
They’re the ones that are established by a State, then there are all 
the other ones that aren’t established by a State, which is why we 
had this language in here. 

Mr. Chairman, there’s no mention of this issue in the proposed 
reg clearance package. And I just find it unbelievable that as a 
freshman member on this committee, first-year member of this 
committee, I can’t see the documentation that was produced for 
folks that say it was an extensive discussion, it was a very thor- 
ough analysis. I get four sentences and some in camera documents 
for something that is the largest single dollar value issue that this 
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Congress and this Nation are going to consider in 2013. I thank the 
chairman. 

Mr. Lankford. Thank you. 

With that, I recognize ranking member Mrs. Speier. 

Ms. Speier. Mr. Chairman, I must say that I am deeply troubled 
by the attack approach that is taken by virtually every other mem- 
ber of the Republican side of the committee, with the exception of 
you. You, for the most part, have shown great deference to the wit- 
nesses, speak politely to them, ask questions in a manner that they 
can answer. 

This is not a courtroom. I think bullying witnesses that come be- 
fore us is inappropriate as colleagues that sit here in an effort to 
try and find out information. 

Now, having said that, I find it particularly interesting that we 
will dice and splice the language and the law and regulation here 
in the Affordable Care Act, but in the IRS code that specifically 
says that a 501(c)(4) will be exclusively for the social welfare pur- 
poses in this country, and then the IRS comes in and by regulation 
changes “exclusively” to “primarily,” we haven’t had one iota of an 
interest in delving into that particular issue. Instead, we have 
spent months looking at the IRS and trying to find a link between 
the White House and the IRS with the establishment of 501(c)(4)s 
that were conservative in nature. And then, lo and behold, we find 
out that they were treating 501(c)(4) applications that were pro- 
gressive and conservative the same. And they were looking at 
them. Well, the reason why they were looking at them is because 
it’s really hard to understand where that line is drawn. 

But the discussion that went on earlier today about how it would 
be absolutely outrageous for a regulatory entity to obscure a stat- 
ute, which was what our first panelists were talking about, for the 
most part, it kind of like doesn’t relate when it comes to the IRS. 
And I think that’s just quite entertaining, at the very least. 

Now, Ms. McMahon, I thank you for being here. I want you to 
know you’re not being treated any differently than any other ad- 
ministrative person that comes to this committee and is raked over 
the coals by my colleagues on the other side of the aisle. And I re- 
gret that, and I apologize on their behalf, with the exception of the 
chairman, who has always shown great discretion. 

Now, let’s go on and discuss this issue. 

Is it not true that this particular bill, the Affordable Care Act, 
was debated ad nauseam in the Congress of the United States? 
Maybe not ad nauseam, but deliberatively and extensively. 

Ms. McMahon. Yes. 

Ms. Speier. All right. So we had a robust legislative debate on 
this issue. The Senate Finance Committee alone marked up the bill 
for more than 3 weeks, producing a transcript of nearly 3,000 
pages. The subsequent floor debate lasted more than 1 month. 
Now, I recognize many of my colleagues weren’t here at the time. 
I was. And it reflected more than 400 pages in the Congressional 
record. 

If, in fact, the intention was to create a carrot-and-stick relation- 
ship with the States, don’t we think that at some point in time that 
would have been raised by someone? 
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Ms. McMahon. Yes, Congresswoman Speier, we — we reviewed 
the transcripts of the floor debates to try to And out if there was 
any discussion of the carrot/stick approach that you mentioned. 
And we did not And any discussion of that approach or any evi- 
dence that that was the approach that was intended. 

Ms. Speier. And wouldn’t it be something that would reflect 
poorly on Members of Congress that we would only want to give 
the value of affordable health insurance to some people in the 
country and not all people in the country? 

Ms. McMahon. Congresswoman, we believe that the Affordable 
Care Act was intended to provide affordable health insurance for 
individuals across the country. We agree with that objective, and 
we are doing our best to implement the ACA in a manner con- 
sistent with that objective. 

Ms. Speier. So copious documents were reviewed, the references 
to a premium tax credit that would be offered to exchanges in the 
State was not ever set forth as one that was going to be a benefit 
only to those States that offered exchanges. Correct? 

Ms. McMahon. That’s correct. We did not find any evidence in 
our review of legislative history that there was any intent to ex- 
clude the Federal exchanges from the scope of the premium tax 
credit. 

Ms. Speier. We had a request of the chairman of this committee 
to the Congressional Budget Office, and the CBO wrote back, “To 
the best of our recollection, the possibility that those subsidies 
would only be available in States that created their own exchanges 
did not arise during the discussions CBO staff had with a wide 
range of Congressional staff when the legislation was being consid- 
ered.” 

Is that consistent with your experience in having researched this 
issue as well? 

Ms. McMahon. Yes, Congresswoman, that is consistent, that let- 
ter is consistent with our understanding. 

Ms. Speier. All right. So, based on the transcript from the Sen- 
ate Finance Committee, the floor debates, and the full Congres- 
sional record, do you believe that Treasury’s interpretation of ex- 
changes was reasonable? 

Ms. McMahon. Yes. I believe it was reasonable and indeed the 
better interpretation of the statute. 

Ms. Speier. Thank you, Mr. Chairman. 

You’ve been very generous. I yield back. 

Mr. Lankford. Dr. Gosar. 

Mr. Gosar. Well, presentation of facts. 

Ms. McMahon, are you — are you aware that the IRS and Treas- 
ury’s analysis of relevant legislative history considered the House 
bill and House floor statements prior to December 24th of 2009? 
You actually reviewed prior bills before 

Ms. McMahon. I believe that the prior bills were taken into ac- 
count — 

Mr. Gosar. Isn’t it true that the House passed the exact same 
version of Obamacare as the Senate passed? Let me rephrase it 
again. Isn’t it true the House passed the exact same version of 
Obamacare as the Senate passed? I mean, Scott Brown may — have 
I think it’s an easy answer. 
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Ms. McMahon. I believe that’s correct. 

Mr. Gosar. It is a yes. 

Isn’t it also true that the House debate prior to the passage of 
Obamacare in the Senate on December 24 , 2009 cannot be consid- 
ered relevant legislative history? So prior to taking this up, so prior 
to December 24th, that history prior to that cannot be brought up. 
It’s not relevant. 

Ms. McMahon. I’m not sure that we can make — I can make an 
equivocal statement 

Mr. Gosar. How long have you been in your post? 

Ms. McMahon. I have been in my particular job at the Treasury 
Department for 4 years, approximately. 

Mr. Gosar. Okay. Do you recognize that a search of the House 
debate prior to December 24, 2009 was inappropriate and could not 
be considered relevant legislative history? 

Ms. McMahon. Congressman, I’m afraid I 

Mr. Gosar. The answer is yes. The answer is yes. 

Ms. McMahon. Well, Congressman, I’m afraid I don’t really un- 
derstand the question 

Mr. Gosar. Well, you’re taking prior information, you’re taking 
that what was actually debated on the House that had nothing to 
do with the Senate version. Because what I asked you is, the House 
passed the exact version of the Senate, did it not? It did. So the 
relevant aspect does not apply. It is not inappropriate to consider 
that discussion prior to December 24th, 2009 in discussions of what 
the law means. 

Ms. McMahon. Congressman, with all due respect 

Mr. Gosar. See, I’m really having problems here because, see. 
I’m a dentist. And details are a lot to me. The beauty is in the de- 
tail. And I’m having some real problems here that we pick and 
choose whatever information we want to and the facts that we 
want to. So let’s continue. In the briefings. Treasury and IRS em- 
ployees told committee staff that the review of the legislative his- 
tory did not review — include a review of PPACA’s two antecedent 
bills. To the best of your knowledge, is it true that the review of 
the legislative history did not include a review of PPACA’s ante- 
cedent bills? 

Ms. McMahon. Congressman, I would have to go back and ask 
that question of the Treasury staff. I can’t recall at this point the 
answer to that question. 

Mr. Gosar. This is — I mean, here we’re talking about something 
that I know a little bit about, about healthcare, about something 
so personable to people that we ought to get this right. 

I’m going to ask you again. Are you aware that the antecedent 
Senate bills condition premium tax credits on State compliance? 

Ms. McMahon. Congressman, I am unfortunately not prepared 
to discuss the antecedent bills. I’m happy to take the question back 
and provide you with an answer later. 

Mr. Gosar. Do you think the questions I’m asking are relevant? 
These antecedent bills, are they not relevant? 

Ms. Speier. Mr. Chairman. 

Mr. Gosar. I do not yield. 
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Ms. McMahon. Congressman, I am not suggesting that your 
question is irrelevant. You are obviously entitled to ask any ques- 
tion that you like. And we will do our best to answer your question. 

Mr. Gosar. This is very important, don’t you think? I mean, you 
know, in constructing this legislative agenda and looking at this, 
the beauty is in the details. And this is very, very pertinent infor- 
mation very, very pertinent information. Because what I see here 
is we have this Senate bill, and it came over to the House, and they 
passed it verbatim. No changes. Because they couldn’t afford the 
changes. Because, I mean, that’s where I want to go to next, is this 
letter from the House. 

At the April briefing you had with committee staff, you were 
shown a letter that Texas Democrats in the House sent to Presi- 
dent Obama, then Speaker Nancy Pelosi, and then Majority Leader 
Steny Hoyer. During that briefing, you stated that that was the 
first time you had seen the letter. Is that correct? 

Ms. McMahon. That is correct. 

Mr. Gosar. Did anyone at IRS and Treasury consider that un- 
usual circumstances of the passage of PPACA, more specifically, 
the election of Scott Brown in January of 2010, meant House 
Democrats needed to pass a Senate bill that they knew was flawed 
or not pass a bill at all? You are aware of the numbers in the Sen- 
ate, right? So it wasn’t going to move unless it was exactly the 
same bill. 

Ms. McMahon. I am aware of generally of the process that led 
up to enactment of the Affordable Care Act. I cannot tell you in de- 
tail whether the particular — the political aspects of that that were 
considered in a manner you are suggesting. 

Mr. Gosar. I think this is very important, ma’am. Because it is 
very pertinent to the law. Because the Senate bill is very poignant 
to State-run exchanges. It doesn’t talk about Federal exchanges or 
those States that opt out. It only talks about State exchanges. And 
that’s what’s so interesting about this context, is the beauty is in 
the details. We’re not entitled to pick and choose if it doesn’t exist 
in statute. And that’s why this is meaningful. And that’s why we 
want answers to all these questions. So I would expect the answers 
back. 

I yield back, Mr. Chairman. 

Mr. Lankford. Thank you. 

Ms. McMahon, let me ask a separate question. And it deals with 
the advance subsidy of the tax credit. Those tax credits are going 
to be sent to those who qualify monthly. Doesn’t get sent to them; 
it gets sent to their insurer, correct, their qualified health plan? 

Ms. McMahon. That’s right, to the insurance. 

Mr. Lankford. So I’m going to give you a hypothetical situation, 
just trying to process through this. We’ve got a person that quali- 
fies for it. They sign up. They go through the process. Payments 
start getting sent. Four months into it, the individual stops paying 
their portion; the government still continuing to pay theirs. The in- 
dividual stops paying their portion. Is there a system in place for 
the insureds to notify the IRS to let them know, hey, this person 
stopped paying? And do we know yet how that is going to function? 
I know that is separate — somewhat connected to I think where 
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you’re at. But do we know yet how it’s going to work? That’s a re- 
cent question that’s come up. 

Ms. McMahon. Congressman, that is an aspect of the implemen- 
tation of the Affordable Care Act that I am not personally involved 
with; the IRS is handling, I believe, those sorts of questions. 

Mr. Lankford. Okay. It’s an interesting thing that we’re just 
processing. I didn’t know if you were connected in that group at all, 
what it may be. We don’t know yet how, if someone stops paying 
at some point, how everybody is going to be notified or what the 
consequences for that are or how it’s going to work. 

The reference that we’ve talked about a couple times about the 
“such exchanges” piece. Treasury has argued that the “such ex- 
change” in 1321 refers back to 1311, really puts them as equiva- 
lent. Is that correct? 

Ms. McMahon. Yes, that’s correct. 

Mr. Lankford. In the memo, that seems to be the crux of the 
argument to say that they connect it to. In the reconciliation re- 
port, though, it lists them separately. It lists a 1311 and a 1321 
and keeps them separate. And I think part of the struggle that we 
have is trying to figure out the reconciliation language seems to 
keep the Federal and the State exchanges different. They don’t just 
refer to the — if they are equivalent, why refer to both and keep 
them separate? So there is some ambiguity in the law. And I know 
the earlier panel, you weren’t privy to be able to hear some of the 
earlier conversation. But this ongoing conversation about what 
does the statute say and what does the statute mean or what is 
the purpose of it? A couple times you’ve referenced that you felt 
like it was the purpose of the law to be able to provide this cov- 
erage. We’re struggling with what the text of the law says. And 
that’s a part of the challenge of it. 

You also mentioned you went back through legislative history 
and couldn’t find anything that had the carrot and the stick ap- 
proach. Did you also find anything through the legislative history 
that you can recall about suggesting there would be tax credits for 
those that are in Federal exchanges? 

Ms. McMahon. In our review of the legislative history, we did 
not find any specific references to the premium tax credit being 
available in either State exchanges or Federal exchanges, is my 
recollection. They are — our review of the legislative history was 
consistent with our understanding of the purpose of the Affordable 
Care Act, which was that the credits would be available in all ex- 
changes, whether State or federally facilitated. 

Mr. Lankford. Okay. During the briefing, you mentioned the 
three different briefings and the request for documents that came 
up. That there were about 50 emails that Treasury considers privi- 
leged emails that are related to this topic. Would there be a day 
at some point we could see those things even in camera, evaluate 
these 50 emails? Do you know why they would be considered privi- 
leged information? 

Ms. McMahon. Mr. Chairman, the letter that we sent this morn- 
ing explains our concerns with the release of additional documents. 
That being said, I mean, we are still in ongoing discussions with 
your staff about providing you with any additional information that 
you may need, and we’re happy to continue those conversations. 
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Mr. Lankford. Okay. I just note that I’ve dealt with counsel be- 
fore. And attorneys, they take copious notes, as your staff behind 
you is currently taking copious notes as well, rightfully so, the 
right thing to do. And that’s part of our challenge of this, is that 
we know that those notes would have occurred because it’s impor- 
tant when you deal with issues this large. And obviously $600 bil- 
lion-plus decision is going to have some sort of note taking through 
the conversation, how that actually occurred and then track with 
it. We’d just like to have to opportunity to be able to know did that 
function in the days ahead. 

With that, I recognize ranking member Ms. Speier. 

Ms. Speier. Mr. Chairman, I’m going to forgo asking any addi- 
tional questions but reserve my right, depending on how the rest 
of the questioning goes. 

Mr. Lankford. Mr. Woodall. 

Mr. Woodall. Thank you, Mr. Chairman. 

The — I think that Ms. Speier is absolutely right, that for every- 
body who works in the executive branch — you do deserve an apol- 
ogy. You deserve an apology from Democrats, who refuse to do good 
oversight on Democratic administrations, and Republicans, who 
refuse to do good oversight on Republican administrations. That — 
that issue that Ms. Speier cites is spot on. It’s outrageous that the 
Congress passed a statute that said “exclusively,” and we’ve been 
operating under an IRS regulation that says “primarily,” and abso- 
lutely no one is doing anything about it. And for the life of me, I 
don’t understand how we advantage those of you in public service 
when we pass statutes and then refuse to follow up and make sure 
those statutes are implemented. 

I want to ask my question again because I think you’re very 
proud of your team and I think you’re very proud of the work your 
team has done. And I’m thinking only one of two things are true 
of all the discussions you’ve been involved in on this issue: Either 
folks have talked about how important this is to the President’s 
agenda, and that we need to come down on that side of the issue 
in order to make that domestic social policy a reality, or those con- 
versations have never occurred at all. It would be shocking to me 
that folks — we all like to work on a team. I’ve sat on the same row 
that your staffers have sat on behind you. We all want to see our — 
our ideas succeed, and we want to see the American people served. 

Do you recall, in all of these extensive conversations, all of this 
aggressive review of the $600 to $700 billion question, do you recall 
any conversation about how important it was to get to this inter- 
pretation because without this interpretation, the President’s chief 
domestic policy agenda would crumble? 

Ms. McMahon. Congressman, I do not recall conversations of the 
specific type that you describe. We did, as I’ve said, a very careful 
and thorough analysis of the statute. We recognized that the inter- 
pretation that was being put forward that the credit would not be 
available in Federal exchanges would have been a very different 
approach than we believe was contemplated by the Affordable Care 
Act. We appreciated that it would have been a very significant dif- 
ference. However, we analyzed this question, applying longstanding 
principles of statutory construction 
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Mr. Woodall. I appreciate your answer earlier, where you said 
no reasonableness. This wasn’t a reasonable interpretation, this 
was a proper interpretation. Right? We don’t want folks to try to 
get to the reasonable interpretation; we want them to get to the 
proper interpretation. I appreciate your emphasis on that. 

Let me go pack to something Mr. Cartwright asked earlier, and 
Ms. Speier may have touched on it as well, talking about how Tax 
Code treats people in different States differently. I remember when 
we passed the sales tax deduction. And up until then, we only gave 
a deduction for State taxes to those citizens in States that had 
State income taxes. If you didn’t have a State income tax, you 
didn’t benefit from this proposal. In the statute that we’re talking 
about today, we said, if you do what we want you to do, you’ll get 
your full Medicaid allotment of dollars. But if you don’t do what we 
want you to do, you’re not going to get any Medicaid dollars at all. 
Quite contrary to that larger purpose of trying to provide care for 
everyone in America, this statute said explicitly not only are you 
not going to get care tomorrow, we’re going to take away the dol- 
lars that you’re using to get care today. And the Supreme Court 
rightfully said that’s an outrageous use of Federal power. 

So it seems like there are lots of examples in our history, in our 
present, of using the Tax Code to treat some people in some States 
differently than we do people in other States. And to use the Af- 
fordable Care Act as a hammer, not a carrot approach, but the 
stick. 

Did you consider those things — and do you agree with my anal- 
ysis of those two circumstances as they exist today? And did you 
consider those in the analysis that you performed? 

Ms. McMahon. Congressman, I mean, yes. We are aware of the 
provisions that you describe relating to Medicaid and the State 

Mr. Woodall. The stick approach as opposed to the carrot ap- 
proach. 

Ms. McMahon. However, as I’ve said, in our review of the legis- 
lative history, including the floor debates, we found no evidence 
that there was any discussion of the carrot/stick approach in con- 
nection with the premium tax credits. 

Mr. Woodall. But it is consistent with past IRS practice to treat 
folks in some States differently than we treat folks in other States 
based on statute. Only those with income taxes get to deduct in- 
come taxes; only those with State exchanges get to deduct insur- 
ance premiums. That’s consistent with past practice. 

Ms. McMahon. Congressman, you are correct that taxpayers in 
States that have no income tax are entitled to deduct their sales 
taxes. That is not an IRS practice. It is a provision of the Internal 
Revenue Code. 

Mr. Woodall. Because the statute chose to treat people in some 
States differently than it chose to treat people in other States. 

Again, I thank you very much for being here. Thank you, Mr. 
Chairman. 

Mr. Gosar. [Presiding.] I think the gentleman. 

Ms. Speier. 

Ms. Speier. I’m going to thank Ms. McMahon for being here. You 
did yeoman’s work under taxing circumstances. And we thank you 
for your service to our country. 
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Ms. McMahon. Thank you, Congresswoman. 

Mr. Gosar. Thank the gentlelady. 

I thought for a second I saw a smile. Warm a dentist’s heart. I’m 
going to ask a few more questions, and you’re holding up well. So 
continue that smile. 

Prior to the release of the proposed rule in August of 2011, 
Treasury produced a proposed regulation clearance package, Au- 
gust of 2011. In this clearance package, the issue of whether sub- 
sidies would be available in Federal exchanges is not even men- 
tioned. Why not? 

Ms. McMahon. Congressman, I don’t recall. I did not prepare 
the memo that you are referring to. I don’t recall why the issue was 
not included in the memo. However, I do know that the issue was 
discussed and considered actively before the issuance of the pro- 
posed regulations. 

Mr. Gosar. Who at Treasury produced this clearance package? 

Ms. McMahon. I don’t have it in front of me, but it is usually 
the staff attorney within the office of tax policy who is the principal 
liaison to the IRS Treasury working group that works on the regu- 
lations. I think the memo that you were referring to was produced 
by David Gamage, who was that attorney at the time. 

Mr. Gosar. Make sure we have that access, please. That answer. 
Make sure it’s specific. I know you gave us the answer but you 
were kind of unsure. 

Ms. McMahon. I can certainly provide that. 

Mr. Gosar. Thank you. You were part of a team that briefed 
committee staff in April on IRS and Treasury’s decision to extend 
tax credits in Federal exchanges. Do you recall Rebecca Ewing or 
your staff telling committee staff that in the early stages, there 
were no real discussions of whether tax credits would be available 
in Federal exchanges, and that a conclusion was quickly made that 
tax credits would be available in all States? 

Ms. McMahon. Congressman, to the best of my recollection, 
what our staff said at that briefing was that originally the working 
group had assumed that the premium tax credits would be avail- 
able in both State and federally facilitated exchanges, because that 
was consistent with their understanding of the Affordable Care 
Act. However, when we identified this interpretive question after 
reading a press article, at that point there was discussion of that 
question and analysis performed. 

Mr. Gosar. And as a follow-up, if 1311 and 1321 exchanges are 
equivalent, as the administration argues, why was it necessary to 
mention both Sections 1311 and 1321 in the reporting requirement 
added by reconciliation? 

Ms. McMahon. Congressman, I really don’t know why there was 
a difference in the language used in the reporting — information re- 
porting provision that you cite and other portions of Section 36B. 
As I’ve said, we did look at not only 36B, but other provisions of 
the ACA, and we were not able to find a clear pattern for when 
references to “exchange” or “exchange established by a State” or 
“Federal and State exchanges” were used. 

Mr. Gosar. I just guess my point is, if they were the same, 
wouldn’t mentioning 1311 be sufficient? I mean. I’m also one of 
those clear path of least resistance, two points of reference. If 
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they’re all the same, 1311, that’s all you’d have to do. So it shows 
us a moniker that there’s some kind of problems here statutorily. 

Ms. McMahon. Well, Congressman, there are other relevant pro- 
visions of the ACA that refer simply to an exchange, including pro- 
visions relating to advance payments of the premium tax credit and 
determinations of eligibility for the premium tax credit. And the 
term “exchange” is defined broadly to include both State and Fed- 
eral exchanges. 

Mr. Gosar. But the Senate bill is about State exchanges, not 
about Federal exchanges. 

Now, did anyone at IRS or Treasury consider that Congress ref- 
erenced both 1311 and 1321 exchanges because they intended those 
exchanges to be treated differently? 

Ms. McMahon. Congressman, our interpretation of Sections 
1311 and 1321 was that, in fact. Congress intended them to be 
functional equivalents, that the Federal exchange would be a func- 
tional equivalent of 

Mr. Gosar. So I guess my point, not to interrupt you here, but 
I have to, is, is that the Federal bill or the Senate bill talks only 
about State exchanges for these subsidies. I mean, this is a sticking 
point. 

See, we have this balance. There’s the judicial branch, the execu- 
tive branch, and the legislative branch. And what we have to start 
doing is, is when we write poor legislation, we have to acknowledge 
we have got poor legislation. And we can’t have the judicial branch 
stepping in or the executive branch messing into that. It has to go 
back and redefined. There are consequences for writing bad lan- 
guage. Do you understand that? We can’t go in here with judicial 
branch going and intercepting the legislative branch. It doesn’t 
work. And that’s why we’re in a sticking point right here. Do you 
understand that? 

Because it seems like we’re missing — we’ve got a bunch of eggs 
here, and we’re mixing eggs right and left, lemons, oranges, every- 
thing in that basket. We looked at details on House legislation 
prior to December 24th, 2009, and yet the House passed the exact 
same version of the Senate bill. This is where our problem is and 
this is kind of the sticking point. 

Prior to your April 2013 briefing with committee staff, did you 
ever raise a point that the law referenced exchanges established by 
the Senate under Section 1311 only when Congress was making re- 
quests for States for actions? 

Ms. McMahon. I’m sorry. Congressman. I’m not sure what 
you’re asking. Did I raise this question when? 

Mr. Gosar. In April of 2013, this year in April, did you ever raise 
the point that the law referenced exchanges established by the 
State under Section 1311 only when Congress was making requests 
for States for actions? 

Ms. McMahon. Congressman, we considered the language of 
1311 and 1321 in conjunction with our development of the proposed 
regulations, which occurred in 2010 and 2011. 

Mr. Gosar. Can you do follow-up for any evidence that you may 
be able to provide along those lines? 
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Ms. McMahon. Congressman, I can take your request for addi- 
tional information back and we will see if we can provide you with 
additional information. 

Mr. Gosar. I would hope so. 

Mr. Gosar. Before it was ruled unconstitutional by the Supreme 
Court, the PPACA withdrew all Medicaid funds to States that did 
not expand Medicaid. Withdrawing all Medicaid funds in non- 
compliant States also appears inconsistent with the purpose to 
make health insurance affordable for all Americans who cannot 
otherwise afford it. 

Was the decision to withdraw all Medicaid funds consistent with 
the purpose to expand health insurance? 

Ms. McMahon. Congressman, I am not an expert on Medicaid, 
but I believe that the particular provisions relating to Medicaid 
and the situation you describe were well known at the time of the 
enactment of the Affordable Care Act, and the consequences to the 
States of expanding or not expanding Medicaid were discussed at 
the time. 

Mr. Gosar. So did you see any parallels, did you personally see 
any parallels with how we restricted or looked at the restriction of 
Medicaid funds to States with parallels for exchanges in the 
State — in States? 

Ms. McMahon. Congressman 

Mr. Gosar. Was that part of an analysis of it? 

Ms. McMahon. As I’ve said, we did not find any evidence in the 
legislative history that Congress intended a carrot-and-stick ap- 
proach with respect to the premium tax credit. In contrast to that, 
the provisions you describe relating to Medicaid were discussed and 
debated at the time of the passage of the Affordable Care Act. 

Mr. Gosar. So do you recognize that, looking at this law, that 
there are applications that would actually expand insurance under 
this law, health insurance under this law? Do you recognize that? 

Ms. McMahon. Congressman, the purpose of the Affordable Care 
Act overall 

Mr. Gosar. I don’t want that purpose, I want your personal eval- 
uation. There’s inadequacies here that are actually going to stymie 
health insurance for individuals. Do you agree with that? 

Ms. McMahon. Congressman, we are concerned, obviously, that 
States that choose not to expand Medicaid 

Mr. Gosar. Well, even those States that take it, there’s a prob- 
lem here. Do you not see that there’s a conflict in the way the ap- 
plication of the law, regardless of how we apply this, that there’s 
going to be an inadequacy about how we actually get insurance to 
individuals? Isn’t there individuals that are going to be hurt by this 
law in getting healthcare insurance? 

Ms. McMahon. Congressman, unfortunately, I am not an expert 
in Medicaid, and the Medicaid program is not within the jurisdic- 
tion of the Treasury Department. 

Mr. Gosar. Okay. So let me go to this. Was the withdrawal of 
Medicaid funding ever discussed by the IRS or Treasury during 
their analysis? 

Ms. McMahon. I’m afraid I don’t recall whether that question 
was specifically discussed. 

Mr. Gosar. If we could ask staff to follow up on that. 
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Mr. Gosar. I’ve got two more. Okay. 

Prior to your April 2013 briefing with committee staff, did any- 
one at IRS or Treasury bring up that the reconciliation bill explic- 
itly created equivalence between territorial exchanges and ex- 
changes established by the Senate and State? 

Ms. McMahon. Congressman, I’m afraid I don’t know the answer 
to that question either off the top of my head. 

Mr. Gosar. So will you supply the answer? 

Ms. McMahon. I can take that question. 

Mr. Gosar. Yeah. And last but not least. Did anyone at IRS or 
Treasury consider that Congress, as they did with U.S. territories, 
could have explicitly offered tax credits in Federal exchanges 
through reconciliation? 

Ms. McMahon. Congressman, as I’ve said, we believe that our 
interpretation was consistent with the provisions of the statute as 
a whole, as it was finally enacted. I don’t know personally whether 
the working group considered the language of the antecedent bills 
in their analysis. 

Mr. Gosar. Thank you. 

I’m going to yield back to the chairman of the full committee. 

Mr. ISSA. [Presiding] You’re nearly done. This is almost adminis- 
trative, but I’d like to go through a couple of things with you. You 
used a term just now, perhaps you could repeat it: You tried to 
work consistent with the final enactment of the bill. Could you re- 
peat what you said? Or I can have it read back. 

Ms. McMahon. I believe what I was trying to say was that in 
our rulemaking process we analyzed the Affordable Care Act in its 
final form in the manner in which it was finally enacted. 

Mr. IssA. Okay. Well, let’s take that, because you’re a political 
appointee. Your job is to do the bidding of the President. The peo- 
ple who did the analysis, I assume, are political appointees who did 
the bidding of the President. The President wanted the Affordable 
Care Act and clearly wanted it to be as broad as he could even 
when States pushed back and said no. Is that a fair statement, at 
least from this side of the dais? 

Ms. McMahon. With all due respect, I do not believe that 

Mr. IssA. Are you a political appointee? 

Ms. McMahon. I am personally a 

Mr. IsSA. Were the other individuals involved in the analysis pri- 
marily political appointees? 

Ms. McMahon. No. In fact, they were not. The working group of 
tax lawyers that did most of the work on development of these reg- 
ulations included career IRS staff attorneys in the Office of Chief 
Counsel and nonpolitical staff attorneys in Treasury’s Office of 
Tax 

Mr. IssA. Well, great. Then where the hell’s the paper on that? 
Quite frankly, you claim to have sent me 500 pages. We got 386 
pages, and 154 of them are the proposed rule itself. Where is the 
analysis? Congress doesn’t agree with you, at least the House of 
Representatives, that your rule is consistent with the law. We 
asked for the analysis. You’ve stonewalled us. Where is the anal- 
ysis? 

Or are we going to get into the deliberative process? Are we 
going to get in to how you decide to make a decision that’s not sup- 
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ported in the law? You’re not going to give us papers that effec- 
tively tell where that is. Are you prepared today to say you’ve given 
us full discovery when you say you have career lawyers who 
worked on this? Where are the notes, recommendations, analysis 
that we asked for? 

Ms. McMahon. Mr. Chairman, A1 Fitzpayne of the Treasury De- 
partment sent a letter to you and others this morning that explains 
our concerns relating to confidentiality and sensitivities relating to 
the active, ongoing litigation, concerns relating to our — your re- 
quests for additional documentation. 

That being said, his letter did describe the documents that we — 
additional documents to the ones that you have seen that we dis- 
covered in our internal search, and 

Mr. ISSA. Well, let’s go through your search. $600 billion this 
bill’s going to cost, and you tell us there’s 50 emails that are re- 
sponsive to that. Is that really what you’re saying? Did you not use 
email at Treasury? 

Ms. McMahon. Mr. Chairman, I have not personally reviewed 
all of the documents that were discovered in the 

Mr. IssA. Okay. So it’s very possible that there are more docu- 
ments. 

Ms. McMahon. Mr. Chairman, I simply don’t know. I did not 
perform the internal search. That was not done by 

Mr. IssA. Okay. Well, let’s go through it. The deliberative process 
behind — in this letter that arrives in anticipation of your being 
here, I suspect. Your letter also requests information concerning 
deliberative process behind 36B regulations. In addition, you de- 
scribe a telephone conversation with Treasury staff from March 
2013 regarding such information. We disagree with your descrip- 
tion, but you’ve given us no information. 

I’m going to send you back with a couple of things here today. 
One of them is this body has every right to the most sensitive in- 
formation, period. Now, every day we have State Department de- 
liver us classified information related to Benghazi. The keeper sits 
there, people who are cleared for classified information go through 
that. 

If Treasury wants to make sure that information that is known 
to be such that you do not want it subject to release because of on- 
going litigation, tag it, bring it in here, let us look at it. 

If I do not get either in camera all discovery or hauling it back 
and forth as appropriate and full disclosure, not only will I issue 
a subpoena, but I’m going to have to do a lot more. 

The American people are about to spend more money on this pro- 
gram perhaps than any other program launched in its infancy. This 
is very expensive. 

And you mentioned Medicaid. Obamacare is effectively simply a 
Federal-pays-both-sides large Medicaid program. That’s really what 
it’s becoming. The Federal taxpayers are going to be on the hook 
for huge amounts of money. 

All we’re asking for is that you obey the law as written and you 
provide us information when we believe that you created a rule 
that the last panel couldn’t find actual language that would allow 
you to have that interpretation. 
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You’ve said here today under oath that in fact you had a signifi- 
cant number of people, career professionals who did analysis. 
You’ve given this committee no such analysis. 

I’m sending you back very simply. You were pretty close to a use- 
less witness who came saying, I don’t know. And if history is of any 
indication, the things you said you’ll take back for the record, you 
won’t come back with any answers. You didn’t send 500 pages. You 
didn’t send 386 responsive pages. You sent almost nothing. 

The American people, if they’re going to spend trillions of dollars 
and if they’re going to have mandates that are not within the lan- 
guage of the legislation, they deserve that analysis, they deserve it 
to be nonpolitical, they deserve it to in fact have come out of some- 
thing other than political appointees figuring out how to cir- 
cumvent a change in the House of Representatives. It’s that simple. 

Thank you for being here. Do you have anything in closing? 

Ms. McMahon. No, Mr. Chairman. 

Mr. ISSA. Thank you. We’re adjourned. 

[Whereupon, at 1:59 p.m., the subcommittee was adjourned.] 
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Opening Statement of Chairman James Lankford 
Subcommittee on Energy Policy, Health Care and Entitlements 

“Oversight of IRS’s Legal Basis for Expanding Obamacare’s Taxes and 

Subsidies” 

July 31, 2013 

Today’s hearing continues this Subcommittee’s oversight of the Administration’s 
implementation of Obamacare. 

While the substance discussed during today’s hearing may be complicated, the 
principles involved are not. Congress makes laws, and the President and the 
executive branch are responsible for carrying these laws out. At issue today is an 
example of the Administration rewriting the law to meet its political objectives. 

In 2010, Democrats with overwhelming majorities in both Chambers of Congress 
passed a law that expanded the scope of federal government control and 
involvement over American’s health care choices through a complex scheme of 
mandates, rules, taxes, and subsidies. 

To encourage states to set up state based exchanges, the Senate and House created 
subsidies for individuals only in states that operate their own health exchange. In 
Section 1311 of the Affordable Care Act, a health insurance exchange is defined 
specifically as a “governmental agency or nonprofit entity that is established by a 
state.” In Section 1401 of the law, the subsidy is provided monthly when the 

taxpayer is “covered by a qualified health plan that was enrolled in through an 

Exchange established by the State under section 1311.” 

As a Congressional Research Service legal analysis has made clear, the language is 
straightforward. 

According to the Congressional Research Service: 

[A] strictly textual analysis of the plain meaning of the 
provision would likely lead to the conclusion that the IRS’s 
authority to issue the premium tax credits is limited only to 
situations in which the taxpayer is enrolled in a state- 
established exchange. Therefore, an IRS interpretation that 
extended tax credits to those enrolled in federally facilitated 
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exchanges would be contrary to clear congressional intent, 
receive no Chevron deference, and likely be deemed invalid. 

At the time that Congress passed Obamacare, the Administration confidently 
predicted that it would become more popular and states would willingly create 
their own exchanges. However, 34 states have refused to participate and left 
building the exchange to the federal government. 

Therefore, the impact of the IRS and Treasury rule that extends tax credits to 
individuals in federal exchanges is substantial. 

First, CBO has estimated that roughly 75% of the cost of the subsidies will be new 
federal spending. As a result, this rule will add hundreds of billions of dollars of 
federal spending, which was not authorized by Congress in the statute. 

Second, the subsidies are tied to the law’s employer mandate so that employers 
face large tax penalties if their workers receive subsidies. Therefore, IRS’s and 
Treasury’s mle directly harms many employers and workers in states that chose 
not to create an exchange. 

My State of Oklahoma is one of these states. The leaders in my State decided to 
protect our employers and workers from the employer mandate tax penalties and 
protect future generations of Americans who will face increasing debt by not 
creating a State Exchange. That was their option within the law, but now the IRS 
and Treasury’s rule has invalidated my State’s decision, harmed many employers 
and workers in my State, and added to the federal deficit. 

Because of the significance of this rule, this Committee, along with the Ways and 
Means Committee, has conducted oversight for over a year, focusing on the 
process and factors IRS and Treasury considered. 

The evidence we have gathered is consistent: 

The IRS was given an enormous role in implementing many Obamacare provisions 
but the issue of whether tax credits would be available in federal exchanges was 
not given substantial time or attention. 

Prior to the proposed rule, the IRS only had a single, weak reason supporting their 
interpretation: that the designation that the Secretary create a federal exchange in 
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States that choose not to operate their own was enough to authorize subsidies in 
those States as well. 

After several media commentators pointed out that the IRS rule was inconsistent 
with the statute, Treasury assigned one individual to gather additional information. 
Rather than doing an unbiased review of the statute and legislative history, it 
appears this individual only sought information to support the predetermined 
conclusion that the tax credits would also be available in federal exchanges. 

At three briefings with Committee staff, IRS and Treasury officials could not 
remember details and could not provide evidence for factors they may have 
considered. There is virtually no evidence to support Treasury’s assertion that they 
“carefully considered the language of the statute and the legislative history.” 

For example, in a letter to Chairman Issa on October 12, 2012, Assistant Secretary' 
for Tax Policy Mark Mazur stated that there is no discernible pattern to how 
Congress used the term Exchange in Obamacare. But, during the course of these 
briefings, IRS and Treasury employees admitted that they didn’t organize or 
categorize the usages of Exchanges in any way to look for a pattern. 

Today, I hope to gain a bit more clarification from Emily McMahon, the Deputy 
Assistant Secretary for Tax Policy, about IRS and Treasury’s careful consideration 
of the statue. 

I also look forward to hearing from several witnesses in the first panel, including 
my good friend Scott Pruitt, the Attorney General of our State, for their perspective 
on the IRS rule. 
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Douglas W. Elmendorf, Director 



CONGRESSrONAL BUDGET OFFICE 
U.S. Congress 
Washington, DC Z0515 


December 6, 2012 


Honorable Darrell E. Issa 
Chairman 

Committee on Oversight 
and Government Reform 
U.S, House of Representatives 
Washington, DC 20515 

Dear Mr. Chairman; 

This letter responds to your request for information about CBO’s March 20, 2010, 
cost estimate for H.R. 4872, the Health Care and Education Reconciliation Act of 
2010, in combination with H.R. 3590, the Patient Protection and Affordable Care 
Act. Specifically, you asked for a description and explanation of CBO’s assumption 
that the premium assistance tax credits established by that legislation would be 
available in every state, including states where the insurance exchanges would be 
established by the federal government. 

To the best of our recollection, the possibility that those subsidies would only be 
available in states that created their own exchanges did not arise during the 
discussions CBO staff had with a wide range of Congressional staff when the 
legislation was being considered. Nor was the issue raised during consideration of 
earlier versions of the legislation in 2009 and 2010, when CBO had anticipated, in 
its analyses, that the credits would be available in every state. CBO’s analysts 
reviewed H.R. 4872 and H.R. 3590 to try to ensure that the agency’s estimate 
accurately reflected the legislative language, as they do for all legislation that they 
analyze, but that question did not arise in the course of that review, and CBO did 
not perform a separate legal analysis of that issue. 

I hope this information is helpful to the committee. 

Sincerely, 

U) 0^1 

Douglal-W. Elmendorf n 

cc: Honorable Elijah E. Cummings 
Ranking Member 


wwv.cio.gov 
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Opening Statement 
Rep. Jacide Speier, Ranking Member 


Subcommittee on Energy Policy, Health Care and Entitlements 
Hearing on “Oversight of IRS’s Legal Basis for Expanding Obamacare Taxes and 
Subsidies” 


July 31, 2013 


Thank you, Mr. Chairman, 

Congress passed the Affordable Care Act to make affordable health care available to all 
Americans. It is the law of the land and it is already working. More than 3 million young adults 
who would otherwise have been uninsured are now able to stay on their parents’ health 
insumnce. More than 20 million children with pre-existing conditions can no longer be denied 
health insuiunce. Seniors have saved more than $7 billion on their prescription drug costs. Those 
are just a few of the benefits that have already kicked in. 

The full impact of the ACA will not be felt until next year. Many states that have 
embraced Obamacare and implemented their own exchanges have already announced lower 
premituns — in some cases dramatically lower — than even we expected. And that is despite 
offering better benefits, including free preventative cai’e, no lifetime limits on coverage, and not 
being able to deny customers because they have a pre-existing condition, In California, average 
premiums in the exchange for 2014 are from 2yo-29% lower than average premiums this year. In 
New York they will drop as much as 50%. 

The law is working, and maybe that is what its opponents are afraid of 

What happens when Congiess passes laws? Agencies implement them. 

Tliat is why tlie Treasury Department issued regulations implementing provisions of the 
Affordable Care Act that relate to premium tax credits tlie Act authorizes to mie health 
insurance affordable to low income earners. I know that when I voted for the law, it never 
occurred to me tliat Americans could be treated differently simply because of where they live. 

No one ever debated using these subsidies as a carrot or stick to get states to implement their 
own exchange. I expected as many Americans as possible to get affordable coverage, and help if 
they need it. Why would we give a tax credit to a taxpayer seeking health insurance in one state, 
and not a similai'ly situated taxpayer in anotiier state? 
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Since the fall of 2012, this Committee has been scrutinizing Treasury’s implementation 
of tlie Affordable Cai-e Act’s tax provisions, including the provision of tax credits to those who 
meet certain income criteria. Treasury has produced documents, given high level briefings, and 
peiTnirted committee staff to study sensitive documents without redactions. 

What we found was that Treasury followed the same transparent procedures in issuing 
this regulation that it has used in implementing other iavre Congress has enacted. We have found 
no evidence to the contrary. 

Chairman Issa also consulted CBO late last year, which confirmed that its score of the • 
Affordable Care Act — at the time it was passed in M^ch 2010 — assumed that tax credits would 
be available to residents in all states, including states where the exchange was established by the 
federal government. I ask consent to enter the CBO’s response to Chairman Issa into the record. 

As we all know, there are detractors who have never liked the Affordable Care Act. They 
marshaled their best arguments and vigorously advocated to anyone who would listen, First, 
they tried to stop the Affordable Care Act in Congress. They failed. Then they took to the 
courts, and pursued their case all the way to the U.S. Supreme Court. They lost there too. The 
continual effort to roll back time has become frustrating even to members of the Majority’s ovm 
party. Senators Coburn and McCain now categorize the House efforts to defund ACA as 
dishonest and hype, Dr. Coburn stated, and I quote “The worst thing is being dishonest with your 
base about what you can accomplish, ginning everybody up and then creating disappointment,” 
“It’s a tenibly dangerous and not successful strategy.” [End quote]. 

Those attempting to sabotage Obamacare aren’t giving up, but all they are left with now 
are their second-best legal arguments. Today’s heai-ing was called by the majority to put the best 
light on these one of these arguments. 

Indeed, two witnesses called by the majority on today’s first panel are litigants in pending 
lawsuits on tliis very topic. While I appreciate that these witnesses have traveled today to give us 
their inteipreUition of the legality of certain aspects of die health caie law, I want to make this 
abundantly clear; this hearing is not the proper forum to litigate the merits of these cases, This 
subcommittee hearing room is not a courtroom. 

I hope that no members intend to use this hearing or any documents obtained in the 
Committee’s investigation to try and influence the litigation. 

Ivfr. Chairman, as you know I am a strong believer in the importance of Congressional 
oversight. But I do not believe that we should insert this subcommittee into active litigation 
under the guise of oversight. I hope that you will exercise your discretion as Chafr of the 
Committee and direct the Members today to avoid asking questions which could jeopardize, in 
any way, a fair trial for all litigants. Otherwise, I believe you may, intentionally or not, peimit the 
legal process to be tainted by political interference. This simply does not serve any legitimate 
goal of this Committee or the Congress. 
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That said, these ai'guments present real world implications for millions of hard working 
Americans who will be seeking access to affordable health insurance over the next several 
months and in the future. If Mr. Pruitt’s lawsuit were to prevail, all he would achieve is making 
health care unaffordable to over 300,000 Oklahomans, who would no longer be able to receive 
premium tax credits to help them buy health insurance in Oklahoma. Contrary to any ideological 
victory some may think could be won by his lawsuit, the reality of a legal victory is a terrible 
loss for the lower income people in Oklahoma who pay the Attorney General’s salary and whose 
taxes are even underwriting the very lawsuit that would deny them benefits. 

Wc arc all public servants, and we should be better than that. We should be looking to 
implement the law so that the reality matches the purposes, and that it is done in as effective and 
efficient a manner as is possible. 

Unfortunately, this Congress will be voting this week for at least the 40th time to repeal 
or deflind the Affordable Care Act in whole or in part. So while Fm not happy that a State 
Attorney General would pursue litigation that is so contrary to the general welfare of the people 
of his state, I have to concede that the current House of Representatives, in its desperate attempt 
to gut this law, is not setting much of an example. 

I thank the witnesses today for their appearance. I yield back the remainder of ray time. 


Contact: Jennifer Hoffman, Communications Director, (202) 226-5 181. 
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CONGRESSIONAL DISTRIBTION July 23. 2012 

MEMORANDUM 

From : Jennifer Staman and Todd Garvey, Legislative Attorneys 

Subject: Legal Analysis of Availability of Premium Tax Credits in State and Federally Created 

Exchanges Pursuant to the A^ordable Care Act 


This memorandum has been prepared for distribution to more than one congressional office. 

This memorandum analyzes whether premium tax credits available to certain individuals under §36B of 
the Internal Revenue Code, as established under §1401 of the Patient Protection and Affordable Care Act 
(ACA),* would be available for individuals who participate in federally created health insurance 
exchanges. It has been argued that, under this section, premium tax credits would only be available in 
exchanges established by a state and not those established by the federal government. This memorandum 
provides a brief background on relevant provisions of ACA, addresses considerations that a court could 
take into account in interpreting the statutory langu^e of §36B of the Act; and, finally, discusses how 
regulations implementing the premium tax credit could be evaluated. 


Background 

As part of ACA’s intended goal of improving the private health insurance market and accessibility for 
health coverage, ACA specifies that by January 1, 2014, each state must establish an American Health 
Benefit Exchange (“exchange”) that is either a state governmental agency or a nonprofit entity, in order to 
provide health coverage to qualified individuals and/or employers.^ ACA generally provides that if a state 
does not elect to establish an exchange, or if the Secretary of Health and Human Services (HHS) 
determines that an electing state will not have an operational exchange by January 1 , 20 1 4, or has not 
taken certain specified actions, the Secretary must establish and operate an exchange within the state.’ 

In order to assist individuals in purchasing health insurance in an exchange, §36B of the Internal Revenue 
Code, created by §1401 of ACA, provides that, beginning in 2014, certain lower income taxpayers may 
receive a refundable tax credit that is paid directly to an insurer and applied toward the cost of the health 
insurance premium."* In general, there are two principal factors one must consider in determining whether 


’ P.L. li 1-148 (2010). ACA was amended by the Health Care Education and Reconciliation Act of 2010, P.L. 111-152 (2010). 
(HCERA), These Acts will be collectively refened to in this memorandum as “ACA.” It should be noted that section 140! of 
ACA has been subsequently amended, but these amendments arc not relevant to this analysis. 

^P.L. 111-148, §§13! l{b)(l), 1311(d)(1). 

’P.L. 111-148, §1321(c). 

*26U.S.C.§36B. 
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a taxpayer will be eligible for a premium tax credit: (1 ) whether the taxpayer meets the income and other 
requirements for the credit;^ and (2) whether any months during the taxable year quality as ‘'coverage 
months” for the taxpayer. With respect to this second requirement, in order for a taxpayer to receive a 
health insurance premium credit under ACA, at least one month in the year must qualify as a coverage 
month for the taxpayer.* The term “coverage month” in §36B means the following: 

[W]ith respect to an applicable taxpayer, any month if— 

(i) as of the first day of such month the taxpayer, the taxpayer’s spouse, or any dependent of the 
taxpayer is covered by a qualified health plan ... enrolled in through an Exchange established by the 
State under section 1311 of the Patient Protection and Affordable Care Act ...’ 

In addition, the amount of the premium tax credit is equal to the sum of the “premium assistance credit 
amount” for each coverage month the taxpayer experiences during the taxable year. The premium 
assistance credit amount is defined as the amount equal to the lesser of— 

(A) the monthly premiums for such month for 1 or more qualified health plans offered in the 
individual market within a State which cover the taxpayer, the taxpayer's spouse, or any dependent . . . 
of the taxpayer and which were enrolled in through an Exchange established by the State under 1311 
of the Patient Protection and Affordable Care Act, or 

(B) the excess (if any) of- 

(i) the adjusted monthly premium for such month for the applicable second lowest cost silver 
plan with respect to the taxpayer, over 

(ii) an amount equal to 1/12 of the product of the applicable percentage and the taxpayer's 
household income for the taxable year.* 

It has been argued that, based on this language in §36B, i.e., “an Exchange established by the State under 
section 1 3 1 1 of [ACA],” premium tax credits are not available to taxpayers in exchanges created by the 
federal government.® However, in May 2012, the Internal Revenue Service (IRS) rejected this 
interpretation in final regulations related to the premium tax credit, providing that premium tax credits are 
available to taxpayers who obtain coverage in both state and federally facilitated exchanges.^"^ The 
preamble to the regulations explains the IRS’s position that the statutory language of §36B supports this 
interpretation, and provides further that . . the relevant legislative history does not demonstrate that 


^ In order to be eligible for a premium credit, a taxpayer’s household income must be between 100% and 400%, inclusive, of the 
federal poverty line (FPL) for the taxpayer s family size. 26 U.S.C. § 36B(c)(l). Individuals with income below 100% of the FPL 
are ineligible for a premium credit, but may qualify for assistance under Medicaid. An exception is made for lawfully present 
aliens with income below 1 00% of the FPL, who are ineligible for Medicaid on account of their alien status. 26 U.S.C. § 36B(e). 
These taxpayers will be treated as though their income is exactly 1 00% of FPL for purposes of the credit. 

® 26 U.S.C. § 36B(b)(l). It should also be noted that any month during which an individual is eligible for other minimum 
essential coverage would not be counted as a coverage month. Examples of other minimum essential coverage include, but are 
not limited to, affordable employer provided coverage. Medicare, and Medicaid. 

^ 26 U.S.C. § 36B(c)(2) (emphasis added). 

* 26 U.S.C. § 36B(b)(2)(A)-(B) (emphasis added). It should be noted that the reference to the “sliver plan” in subsection (B) 
refers to one that is offered in the “same Exchange” as plans described in subsection (A). 26 U.S.C. § 36B(b)(3)(B). 

^ See, e.g., Wall Street Journal, Health Law Opponents Challenge Tax Credit, July 1 6, 201 2, available at 
http://onlme.wsj.eom/article/SB100014240527023039337045775312716431l4572.html. 

Department of the Treasury. Internal Revenue Service, Health Insurance Premium Tax Credit, 77 Fed. Reg. 30377 (May 23, 
2012). 
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Congress intended to limit the premium tax credit to State Exchanges,” and that this reading of the 
language of §36B “is consistent with the language, purpose, and structure of section 36B and the 
Affordable Care Act as a whole.”' ' 

Potential Statutory Interpretation of Section 1401 of ACA 

in general, the starting point for courts in interpreting the meaning of a statute is the language of the 
statute itself. The Supreme Court often recites the “plain meaning rule,” that if the language of the statute 
is clear and unambiguous, it must be applied according to its terms. As the United States Supreme Court 
stated in Connecticut National Bank v. Germain: 

[I]n interpreting a statute a court should always turn first to one cardinal canon before all others. We 
have stated time and again that courts must presume that a legislature says in a statute what it means 
and means in a statute what it says there .... When the words of a statute are unambiguous, then, this 
first canon is also the last: Judicial inquiry is complete.'" 

Applying the plain meaning rule to §36B, it is possible that a court could read the phrase “an exchange 
established by the State under 1311 of ACA,” as being clear to not include an exchange established by the 
federal government. Indeed, this language seems to be straightforward on its face, which has perhaps led 
some commentators to suggest that the lack of reference to a federally created exchange could have been 
a drafting error.*^ However, courts often assume that the language Congress employs, including additions 
and omissions to a particular statute, is intentional.''' Therefore, a court may be inclined to find that §36B 
presents a clear statement regarding the types of exchanges in which taxpayers may receive a premium 
tax credit, and may not look to any additional factors in its analysis.'* 

On the other hand, it is possible that a court could find that it is unable to rely on a plain meaning 
interpretation of §36B, perhaps finding the language to be ambiguous.'* In examining whether §36B is 


" /rf. at 30378. 

'^503 U.S. 249, 254 (1992)(citations omitted). Caminetti v. United States, 242 U.S. 470,485 (1917) (“It is elements^ 

that the meaning of a statute must, in the first instance, be sought in the language in which the act is framed, and if that is plain, 
and if the law is within the constitutional authority of the law-making body which passed it, the sole function ofthc courts is to 
enforce it according to its terms.”). 

See e.g., Brett Ferguson, IRS Rule Related to Employer Mandate May Be Next Cltallenge in Courts, Critics Say, BNA Health 
Care Policy Report, July 16, 2012 (statements of Judith Solomon). 

See generally, RusscIIo v. United States, 464 U.S. 16, 23 (1983)(“Where Congress includes particular language in one section 
ofa statute but omits it in another section of the same Act, it is generally presumed that Congress acts intentionally and purposely 
in the disparate inclusion or exclusion”). 

It should be noted that there seems to be general consensus that the plain meaning rule aptly characterizes interpretationai 
priorities (statutoiy language is primary, other considerations of intent and purpose secondary). However, agreement on the basic 
meaning of the plain meaning rule — if it occurs — does not guarantee agreement in the rule’s application. For example, there have 
been cases in which Justices of the Supreme Court have agreed that the statutory provision at issue is plain, but have split 5-4 
over what that plain meaning is. See, e.g., Sedima, S.P.R.L. v. Imrex Co., 473 U.S. 479 (1985) (disagreement over the scope of 
civil RICO). See also Corley v. United Stales, 556 U.S. 303 (2009). There are other cases in which strict application is simply 
ignored; courts, after concluding that the statutory ianguj^e is plain, nonetheless look to legislative history, either to confirm that 
plain meaning, or to refute arguments that a contrary interpretation was “intended.” See, e.g.. Thunder Basin Coal Co, v. Reich, 
510 U.S. 200, 209 (1994); see also Darby v. Cisneros, 509 U.S. 137, 147 (1993) (“Recourse to the legislative history of § 10(c) is 
unnecessary in light of the plain meaning of the statutory text.” The Court considered the legislative history, nevertheless, and 
found nothing inconsistent between it and the Court’s reading of statutory* language.). For general information on the plain 
meaning rule, see CRS Report 97-589, Statutory Interpretation: General Principles and Recent Trends, by Larry M. Eig. 

According to a leading statutory construction treatise, “[a] staftite is ambiguous when it is capable of being understood by 
reasonably well-informed persons in two or more different senses.” SINGER & SINGER, STATUTES AND STATUTORY 
(continued...) 
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ambiguous, a court may look, for example, to the definition of “exchange"’ in ACA. ACA defines the 
term “exchange” as the following: 

EXCHANGE. — The term ‘Exchange’ means an American Health Benefit Exchange established under 
section 1311 of the Patient Protection and Affordable Care Act- ’’ 

Section 1311 of ACA, as referenced in this definition, seems to only address the creation of state- 
established exchanges. The section does not explicitly speak to federally created exchanges - those are 
addressed in §1321 of ACA. However, section 1321 of ACA also uses the term “exchange”: it states that 
the Secretary' of HHS must establish an “exchange” if a state should fail to take certain specified actions: 

(c) Failure to establish Exchange or implement requirements. 

(1) in general. If— 

(A) a State is not an electing State ; or 

(B) the Secretary determines, on or before January 1, 2013, that an electing State— 

(i) will not have any required Exchange operational by January 1 , 2014; or 

(ii) has not taken the actions the Secretary determines necessary to implement [certain 
requirements]- 

the Secretary shall . . . establish and operate such Exchange within the State and the Secretary shall 
take such actions as are necessary to implement such other requirements. 

Plugging in ACA’s general definition of “exchange” into §1321 above arguably links a federally created 
exchange to one established by a state pursuant to the requirements of §131 1. Thus, it may be questioned 
whether, based on the definition of “exchange,” a federally created exchange should in some way be 
synonymous with one created by a state under §1311 and how this could affect the interpretation of §36B. 

If a court considers the language in §36B to be ambiguous, it may look at legislative history and other 
extrinsic aids to determine congressional intent. While a survey of the legislative history of ACA with 
respect to §36B is beyond the scope of this memorandum, some have asserted that Congress intended to 
have premium tax credits only available in state-run exchanges in order to incentivize states to establish 
an exchange,'* Conversely, others may claim that premium tax credits were part of ACA’s goal of 
improving access to health care, which is arguably undermined if the availability of premium credits is 
limited to state-run exchanges. It has also been noted that reports by the Congressional Budget Office and 
the Joint Committee on Taxation assumed in their analyses of the legislation that premium tax credits 


(...continued) 

CONSTRUCTION (Sutherland Stat. Const.) (7th ed.), vol. 2A, § 46.4 (2007). 

^’P.L. 111-148, § 1563(b). Section 1563(b) of ACA, entitled Confonning Amendments, amends section 2791 of the Public 
Health Service Act. Section 1551 of ACA states that unless specifically provided for otherw'ise, the definitions contained in 
section 2791 of the Public Health Service Act shall apply with respect to title I of ACA (which contains the provisions related to 
exchanges). 

See Julie Rovner, Could the Health Law End Up Back in Court? Opponents Think So, National Public Radio Health Blog, July 
18, 2012, available at http://www.npr.org/blogs/hedth/20I2/07/18/156936766/could-the-heaith-law-end-up-back-in-court- 
opponents-think-so. 
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would be available in both state and federally run exchanges^’ Arguments such as these may be explored 
by a reviewing court. 

Another important canon of statutory construction provides that parts or sections of statutes or Acts 
should be evaluated in connection with other parts and sections as one “harmonious whole” - requiring 
examination of not just one particular provision, but the broader legislative scheme in which the provision 
is included.^^ A court relying on this canon may look to §36B(f)(3), addressing certain reporting 
requirements with respect to the premium tax credit- This subsection states: 

“(3) INFORMATION REQUIREMENT. — Each Exchange (or any person carrying out 1 or more 
responsibilities of an Exchange under section 13n(f)(3) or 1321(c) of the Patient Protection and 
Affordable Care Act) shall provide the following information to the Secretary and to the taxpayer with 
respect to any health plan provided through the Exchange . . . 

“(B) The total premium for the coverage without regard to the [premium tax] credit under this section 
or cost-sharing reductions under section 1402 of such Act. 

“(C) The aggregate amount of any advance payment of such credit . . . 

“(E) Any information provided to the Exchange, including any change of circumstances, necessary to 
determine eligibility for, and the amount of, such credit. 

Unlike the language in question, §36B(f)(3) addresses reporting requirements which seem to explicitly 
apply to both state and federally created exchanges (i.e., “Each Exchange (or any person carrying out 1 or 
more responsibilities of an Exchange under section 131 1(f)(3) or 1321(c) of the Patient Protection and 
Affordable Care Act”)). While one may argue that it is possible for this information requirement to be 
fulfilled without premium credits being provided to individuals participating in federally run exchanges 
(i.e., it could be reported to the Secretary that no taxpayer in a state with a federally run exchange 
received a credit), others may argue that if you look at this provision along with the other language in 
§36B, this demonstrates congressional intent to have premium tax credits available to taxpayers in both 
state and federally created exchanges, or, perhaps highlights a discrepancy that must be resolved by a 
court or the IRS in implementing the provision. 

It is also possible that a reviewing court could examine how the language in §36B arises in other 
provisions of ACA and whether those other applications provide insight as to congressional intent. The 
phrase “an Exchange established by the State under 1311 of [ACA]” arises numerous times throughout 
the Act For example, §200 1(b) of ACA, entitled “Maintenance of Medicaid Income Eligibility (MOE),” 
provides that states with Medicaid programs in effect on the date of enactment of ACA must maintain 
their programs with the same eligibility standards, methodologies, and procedures until the Secretary of 


See, e.g., Timothy Jost, Implementing Reform: Funding And Flexibility For States On Exchanges, Health Affairs Blog (Nov. 
30th, 2011), available at http://healthaffairs.org/blog/201 l/n/30/implementing-reform-ftinding-and-flexibnity-for-states-on- 
exchanges/. 

See Sutherland, note 1 7 supra, at 20 1 . Also, as the Supreme Court has noted, “[ijt is a fundamental canon of statutory 
construction that the words of a statute must be read in their context and with a view to their place in the overall statutory 
scheme... A court must therefore interpret the statute ‘as a symmetrical and coherent regulatory scheme,' and ‘fit, if possible, all 
parts into an harmonious whole.”' FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 133 (2000). 

However, it is important to note that it is possible for two statutory provisions with similar language to interpreted differently. 
See, e.g.. General Dynamics Land Systems, Inc. v. Cline, 540 \J.S. 581 (2004), where the Court determining that the word ’’^e" 
is used in different senses in different parts of the Age Discrimination in Employment Act, and that consequently the presumption 
of uniform usage throughout a statute should not be followed. 
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HHS determines that “an Exchange established by the State under section 1311 of the Patient Protection 
and Affordable Care Act is fully operational.” Thus, as part of an analysis of the §36B language, a court 
might examine whether the MOE language applies solely to state-created exchanges, or, also to federal- 
run exchanges. If the MOE requirements end only when a state-created e.xchange is fully operational, then 
a question may be raised whether the MOE requirements would continue indefinitely in a state that chose 
not to establish its own exchange, and whether that would be a result intended by Congress, An 
assessment of Congress’s intent regarding the application of the MOE requirements for state and 
federally-run exchanges might inform an analysis of the same language in the context of premium credits 
under §36B. 


Administrative Authority to Interpret §36B to Include Federally Created 
Exchanges 

As noted above, the Treasury Department, through the IRS, has issued final regulations that define an 
exchange, for purposes of §36B, to include both state and federally created exchanges. If these regulations 
were to be challenged as being outside the scope of the IRS’s authority under the Administrative 
Procedure Act,^^ a determination of whether the Service exceeded its delegated authority in issuing the 
regulations under §36B may hinge on the degree of deference that a reviewing court accords the IRS’s 
understanding of the scope of its authority under ACA. Courts have traditionally “recognized that 
considerable weight should be accorded to an executive department’s construction of a statutory scheme it 
is entrusted to administer, However, whether a court will defer to a specific agency interpretation or 
implementation requires an application of the “familiar standards of review” established in Chevron 
U.S.A., Inc. V. Natural Resources Defense Council, Inc}' In Chevron, the Supreme Court outlined what is 
largely considered a deferential test for reviewing an agency’s formal interpretation of its own authorizing 
statute or a statute it administers. At step one, a reviewing court must determine “whether Congress has 
directly spoken to the precise question at issue,”^* If Congress has clearly addressed the issue, the court 
“must give effect to the unambiguously expressed intent of Congress.”^ An agency interpretation that is 
contrary to the clear intent of Congress must be rejected. If, however, the court determines that 
Congress’s intent is unclear, or that the statutory language in question is ambiguous, the court proceeds to 
step two. At step two, a reviewing court will generally defer to any “permissible construction” of the 
pertinent statutory language.” This analysis is commonly referred to as the Chevron “two-step.” 

Although Chevron is generally associated with judicial review of agency statutory interpretation, the 
analysis is “principally concerned with whether an agency has authority to act under a statute” and is used 


The Administrative Procedure Act (APA) provides standards of judicial review that a court will use to determine whether an 
agency’s action is valid. 5 U.S.C. §§ 702, 704. For example, the APA provides that a reviewing court must set aside agency 
actions that are “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A). 

The APA also states that a reviewing court must “hold unlawful and set aside agency actions, findings, and conclusions found to 
be ... in excess of statutory jurisdiction, authority, or limitations, or short of statutory right. 5 U.S.C. § 706(2 )(C). 

Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc. 467 U.S. 837, 844 (1 984). 

Am. Library Ass’n v. FCC, 406 F.3d 689. 698; id. 

Chevron, 467 U.S. at 842. 

Id. 842-43. (“If the intent of Congress is clear, tiiat is the end of the matter, for the court, as well as the agency, must give effect 
to the unambiguously expressed intent of Confess.”). 

Jd. at 843. See also Astrue v. Capato, 566 U.S. , (2012Xdeferring to the Social Security Administration’s longstanding 

interpretation in regulations issued after a notice-and-comment rulemaking and finding that the regulations “warrant the Court's 
approbation” as they were “neither ‘arbitrary or capricious in substance, [njor manifestly contrary to statute”’(quoting Mayo 
Found, for Med. Ed. and Research v. United States, 562 U.S. (2011); 131 S. Ct 704 (2011)). 
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to discern “the boundaries of Congress’ delegation of authority.”^* In 2001 , the Supreme Court revisited 
Chevron and reinforced this point. In United Stales v. Mead Corporation, the Court held that an agency’s 
implementation of statutory authority “qualifies for Chevron deference when it appears that Congress 
delegated authority to the agency generally to make rules carrying the force of law, and that the agency 
interpretation claiming deference was promulgated in the exercise of that authority.”^’ Mead thus 
established a threshold requirement (what has been referred to as “step zero"’'’) restricting Chevron 
deference to only formal rules and other interpretations holding the “force of law” and promulgated 
pursuant to delegated authority. Policy statements, agency manuals, and interpretive letters, on the other 
hand, generally do not warrant such deference. 

Given this framework, the question of whether a reviewing court will defer to the Treasury Department’s 
interpretation of the scope of §36B will depend principally on whether that interpretation was made with 
the force of law pursuant to an exercise of delegated authority; whether the extent of that delegation was 
ambiguous; and whether the implemented interpretation was reasonable. 

Action Taken Pursuant to Delegated Authority and with the Force of Law 

The IRS has asserted that the “statutory language of section 36B and other provisions of the Affordable 
Care Act support the interpretation that credits are available to taxpayers who obtain coverage through a 
State Exchange, regional Exchange, subsidiary Exchange, and the Federally-facilitated Exchange.”^' In 
effect, the agency has interpreted the term “exchange” to encompass all forms of health exchanges 
envisioned by ACA. As previously noted, §36B generally provides, among other things, that taxpayers 
may receive a premium tax credit during a “coverage month” where they were “enrolled in through an 
Exchange established by the State under section 1311 of the Patient Protection and Affordable Care Act 
Notably, §36B also provides the Secretary of the Treasury with broad authority to “prescribe such 
regulations as may be necessary to carry out the provisions of this section....”” 

Based on the reasoning of the Mead case, an agency’s implementation of a statutory provision qualifies 
for Chevron deference only “when it appears that Congress delegated authority to the agency generally to 
make rules carrying the force of law, and that the agency interpretation claiming deference was 
promulgated in the exercise of that authority.”^* Under this broad language, it would appear that the IRS 
Rule would meet Mead’s preliminary threshold requirement. The IRS Rule was promulgated in the 
exercise of the broad authority delegated to the IRS to issue rules “necessary to carry out” §36B. 
Moreover, the Rule was adopted pursuant to notice and comment rulemaking and therefore clearly carries 
the “force of law.” In Mead, the Court noted that “congressional authorization to engage in the process of 
rulemaking” is a "very good indicator of delegation meriting Chevron treatment.”” 


Arent v. Shalala, 70 F.3<J 610, 615 (D.C. Cir. 1995). 

”533 U.S. 218, 226-27(2001). 

See, e.g., Cass Sunsteln, Step Zero, 92 Va. L. Rev. 187, 207 (2006). 

” Department of the Treasurj', Internal Revenue Service, Health Insurance Premium Tax Credit, 77 Fed. Reg. 30377, 30378 
(May 23, 2012). 

“ 26 U.S.C. § 36B{c)(2). 

" 26 U.S.C. § 36B(g). 

“ Mead, 533 U.S. at 226-27. 

Id, at 229. It should be noted that the Mead opinion has generated confusion among lower courts. The D.C. Circuit has issued a 
limited number of decisions that appear to more heavily scrutinize the threshold question of whether an agency was acting 
“pursuant to delegated authority.” See, American Library Association et al. v. Federal Communications Comraitision, 406 F.3d 
689, 699 (D.C. Cir. 2005) (“The agency’s self-serving invocation of Chevron leaves out a crucial threshold consideration, i.e. 
(continued...) 
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The IRS Rule appears fo be an exercise of the authority delegated to the agency to implement §36B, 
which includes the authority to provide refundable tax credits for taxpayers enrolled in a health insurance 
exchange. It may be argued that whether the scope of the IRS Rule was a proper interpretation of the 
statutory delegation, or specifically whether the agency misinterpreted the delegation by including tax 
credits for federally-facilitated exchanges in addition to state exchanges, is precisely the query the 
Chevron analysis was developed to address. This conclusion seems to be reaffirmed by the Supreme 
Court’s recent decision in Mayo Foundation for Medical Education & Research v. United States^' where 
the Court evaluated the validity of regulations that prevented medical residents from being considered 
students for purposes of an exemption from Federal Insurance Contributions Act (FICA) taxes. The rules 
were issued pursuant to the Treasury Department’s general authority to “prescribe all needful rules and 
regulations for the enforcemenf’’’ of the Internal Revenue Code. In finding it appropriate to evaluate the 
regulations under the Chevron analysis, the Court cited to Mead and noted that the Court indicated that its 
“inquiry in [this] regard does not turn on whether Congress’s delegation of [rulemaking] authority was 
general or specific.’”* 

Step One: Whether Congress has Spoken to the Precise Question at Issue 

If a reviewing court proceeds to the first step of the Chevron analysis, it will ask whether “Congress has 
spoken to the precise question at issue.”*’ Thus, a court will consider whether Congress has clearly 
articulated a position on the breadth of the IRS’s authority to provide premium tax credits for taxpayers 
enrolled in health insurance exchanges. The plain language of §36B suggests that premium tax credits are 
available only where a taxpayer is enrolled in an “Exchange established by the State.” As noted 
previously, a strictly textual analysis of the plain meaning of the provision would likely lead to the 
conclusion that the IRS’s authority to issue the premium tax credits is limited only to situations in which 
the taxpayer is enrolled in a state-established exchange. Therefore, an IRS interpretation that extended tax 
credits to those enrolled in federally facilitated exchanges would be contrary to clear congressional intent, 
receive no Chevron deference, and likely be deemed invalid. However, given the previously discussed 
alternative interpretive arguments that may suggest a more inclusive construction — including legislative 
history, legislative purpose, and context— a more searching analysis of Congress’s intent in enacting the 
provision may lead to a less clear result. 

As such, whether a court finds that there is sufficient ambiguity in §36B to proceed to Chevron step two 
may depend on the extent to which the court is willing to engage in a searching statutory interpretation 
involving text, context, legislative purpose, and legislative history, or whether the court would limit itself 
to a consideration of only the plain text of the provision.” In Chevron itself, the Supreme Court noted 
that a court should employ the “traditional tools of statutory construction” to “ascertain” whether 


(...continued) 

whether the agency acted pursuant to delegated authority.’")- How^jver, in these cases the court has made clear that the rule in 
question would have failed under either Chevron “Step One” or “Step Two.” See, Aid Association for Lutherans v. United States 
Postal Service, 321 F.3d 1166 (D.C. Cir. 2003) (holding that the Post Office had exceeded its delegated authority in broadly 
interpreting its authority under 39 U.S.C. 3626(i), but explaining that, “[o]ur judgment in this case is the same whether we 
analyze the ^ency’s statutory interpretation under Chevron Step One or Step Two.”). 

’“ms. Ct 704(2011). 

” 26 U.S.C. § 7805(a). 

Mayo Found, for Med. Educ. & Research v. United States, 131 S. Ct. 704 at 713-14. 

” Chevron, 467 U.S. at 842. 

This has been described as the “textuaiist-intentionalist divide.” See generally, Linda Jellum, Chevron 's Demise: A Survey of 
Chevron from Infancy to Senescence, 59 Admin. L. Rev. 725 (2007). 
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'‘congress had an intention on the precise question at issue/"^* The majority opinion then went on to 
consider text, purpose, and legislative history in concluding that the meaning of “stationary source'' under 
the Clean Air Act was ambiguous/' Justice Scalia, on the other hand, has led the opposition to the use of 
legislative history and legislative purpose at “Step One*’, favoring a purely textualist approach to 
discerning whether a statute is ambiguous/' 

In a 2007 case potentially relevant to the instant situation, Zuni Public School Disirict No. 89 vi 
Department of Education, the Supreme Court considered a situation in which the legislative histoiy 
behind the provision seemed to suggest a concessional understanding contrary to the plain language of 
the statute/'* In Zuni, the majority, invoking Chevron, upheld an interpretation by the Secretary of 
Education of the Impact Aid Act's “equalization requirement” for aid expenditures to public school 
districts. Although the majority seemed to initially favor the textualist approach, noting that “normally 
neither the legislative history nor the reasonableness of the Secretary's method would be determinative if 
the plain language of the statute unambiguously indicated that Congress sought to foreclose the 
Secretary's interpretation,” the court then turned to legislative history and purpose “because of the 
technical nature of the language in question.”'*^ Based on an evaluation of the statute’s history', the 
majority determined that Congress’s intent was unclear, and that the agency’s interpretation was 
reasonable. While the regulations in the Zuni case involved complex calculations, something that is 
arguably not analogous to the applicability of the premium tax credits in §36B, the case still arguably 
indicates Court’s willingness under certain circumstances to evaluate more than just the text of a statute in 
determining whether Congress has spoke on a particular issue. 

Step Two: Whether the Agency Interpretation was Reasonable 

As noted above, under “Step Two” of Chevron, if Congress has not directly spoken to the question at 
issue, the reviewing court’s role is limited to determining whether the agency’s interpretation was “based 
on a permissible construction of the statute.”"*^ Where Congress has not clearly expressed its intent, a 
court “may not substitute its own construction of a statutory provision for a reasonable interpretation” of 
the agency/’ Therefore, if Congress’s intent is unclear, the Court’s role at Chevron “Step Two” is 
generally to defer to any reasonable agency interpretation of the pertinent statutory language/® The 
Supreme Court has indicated that deference to an agency’s interpretation under step two is appropriate 
“whether or not it is the only possible interpretation or even one a court might think best.”^® Thus, if a 
reviewing court determines that there is ambiguity surrounding the issue of whether premium credits are 
available in federal exchanges and reaches step two of the Chevron analysis with respect to the 


Chevron, 467 U.S. at 843 n.9. 

*^Id. at 862-65. 

Under Justice Scalia’s Chevron approach, the first step is simply to ask whether the enacted text is clear. Although initially 
following the intentionalist approach, some commentators have suggested that the majority of the Court now seems to generally 
support the textualist position. At least one commentator has asserted that “[tjoday, Chevron'% first step is routinely described and 
applied as a search for mere textual clarity.” Jellum, supra note 41, at 761. 

"550 U.S. 81 (2007). 

" Id. at 90. 

" Chevron, at 842-43. 

"/d. at 844. 

“ Id. at 843. 

See. e.g.. Holder v. Gutierrez, 566 U.S. ___ (2012); 2012 U.S. LEXIS 3783, citing Chevron, 467 U.S. at 843-44. 
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regulations issued under §36B, the regulations will very likely be considered a reasonable agency 
interpretation of the statute and accorded deference by the court." 


^ See, Thomas J. Miles and Cass R Sunstein, DoJiuiges Make Regulatory Policy? An En^irical Investigation o/Chevron, 73 U. 
Chi. L. Rev. &23 (2006) (finding that more than 90 percent of invalidations under Chevron occurred at Step One). 
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The O 'Neill Institute for National and Global Health Law at Georgetown University is the 
premier center for health law, scholarship and policy. Housed at Georgetown University Law 
Center, in the heart of the nation’s capital, the Institute has the mission to provide innovative 
solutions for the leading health problems in America and globally — from infectious and chronic 
diseases to health care financing and health systems. The Institute, a joint project of the Law 
Center and School of Nursing and Health Studies, also draws upon the University’s considerable 
intellectual resources, including the School of Medicine, the Public Policy Institute, and the 
Kennedy Institute of Ethics. 

The essential vision for the O’Neill Institute rests upon the proposition that the law has 
been, and will remain, a fundamental tool for solving critical health problems in our global, 
national, and local communities. By contributing to a more powerful and deeper 
understanding of the multiple ways in which law can be used to improve health, the O’Neill 
Institute hopes to advance scholarship, research, and teaching that will encourage key decision- 
makers in the public, private, and civil society sectors to employ the law as a positive tool for 
enabling more people in the United States and throughout the world to lead healthier lives. 

• Teaching. Georgetown is educating future generations of students who will become - upon 
their graduation - policymakers, health professionals, business leaders, scholars, attorneys, 
physicians, nurses, scientists, diplomats, judges, chief executive officers, and leaders in many 
other private, public, and nonprofit fields of endeavor. The O’Neil! Institute helps to prepare 
graduates to engage in multidisciplinary conversations about national and global health care 
law and policy and to rigorously analyze the theoretical, philosophical, political, cultural, 
economic, scientific, and ethical bases for understanding and addressing health problems. 

• Scholarship. O’Neill supports world-class research that is applied to urgent health problems, 
using a complex, comprehensive, interdisciplinary, and transnational approach to go beyond 
a narrow vision of health law that focuses solely on health care as an industry or as a 
scientific endeavor. 

• Reflective Problem-Solving. For select high-priority issues, the O’Neill Institute organizes 
reflective problem-solving initiatives in which the Institute seeks to bridge the gap between 
key policymakers in the public, private, and civil society sectors and the intellectual talent 
and knowledge that resides in academia. 
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Overview 

Legal Solutions in Health Reform 

The American public has increasingly identified health care as a key issue of concern. In order 
to address the multiple problems relating to the access and affordability of health care, President 
Obama and federal lawmakers across the political spectrum continue to call for major health 
reform. In any debate on health reform, a predictable set of complex policy, management, 
economic, and legal issues is likely to be raised. Due to the diverse interests involved, these 
issues could lead to a series of high-stakes policy debates. Therefore, it is critical that 
advocates of reform strategies anticipate such issues in order to decrease the likelihood that 
legally resolvable questions become barriers to substantive health reform. In an effort to 
frame and study legal challenges and solutions in advance of the heat of political debate, the 
O’Neill Institute for National and Global Health Law at Georgetown University and the Robert 
Wood Johnson Foundation have crafted the “Legal Solutions in Health Reform” project. 

This project aims to identify practical, workable solutions to the kinds of legal issues that may 
arise in any upcoming federal health reform debate. While other academic and research 
organizations are exploring important policy, management, and economic questions relating to health 
reform, the O’Neill Institute has focused solely on the critical legal issues relating to federal health 
reform. The target audience includes elected officials and their staff, attorneys who work in key 
executive and legislative branch agencies, private industry lawyers, academic institutions, and other 
key players. This project attempts to pave the road towards improved health care for the nation 
by providing stakeholders a concise analysis of the complex legal issues relating to health 
reform, and a clear articulation of the range of solutions available. 

Legal Issues v. Policy Issues 

Among the major issues in federal health reform, there are recurring questions that are policy- 
based and those that are legally-based. Many times questions of policy and of law overlap and 
cannot be considered in isolation. However, for the purpose of this project, we draw the 
distinction between law and policy based on the presence of clear legal permission or 
prohibition. 

Under this distinction, policy issues include larger-scale questions such as what basic model of 
health reform to use, as well as more technical questions such as what threshold to use for 
poverty level subsidies and cost-sharing for preventive services. In contrast, legal issues are 
those involving constitutional, statutory, or regulatory questions such as whether the Constitution 
allows a certain congressional action or whether particular laws run parallel or conflict. 

Based on this dividing line of clear permission or prohibition, policy questions can be framed as 
those beginning with, "Should we...?", and legal questions can be framed as those beginning 
with, “Can we...?” The focus of this paper will be the latter, broken into three particular 
categories: 1) “Under the Constitution, can we ever...?”-, 2) “Under current statutes and 
regulations, can we now...?"; 3) “ Under the current regulatory scheme, how do we...?” This 
final set of questions tends to be mixed questions of policy, law, and good legislative drafting. 


O’NEILL Institute for National and Global Health Law 
Georgetown Law | ^ New Jersey Avq>iue NW | Washington, DC 20001 

www.oneiHiiistitute.org 
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Purpose and Layout of the Project 

This project is an effort to frame and study legal challenges and solutions in advance of the heat 
of political debate. This effort is undertaken with the optimistic view that all legal problems 
addressed are either soluble or avoidable. Rather than setting up roadblocks, this project is a 
constructive activity, attempting to pave the road towards improved health care for the nation. 
Consequently, it does not attempt to create consensus solutions for the identified problems nor is 
it an attempt to provide a unified field theory of how to provide health insurance in America. 
Furthermore, this project does not attempt to choose among the currently competing proposals or 
make recommendations among them. Instead, it is a comprehensive project written to provide 
policy makers, attorneys, and other key stakeholders with a concise analysis of the complex legal 
issues relating to health reform and a clear articulation of the range of solutions available for 
resolving those questions. 

Legal Issues 

Based on surveys of current health policy meetings and agendas, popular and professional press, 
and current health reform proposals, our team formulated a list of legal issues relating to federal 
health reform. After much research, discussion, and expert advice and review, our initial list of 
over 50 legal issues was narrowed to ten. An initial framing paper was drafted which identified 
these ten legal issues and briefly outlined the main components of each. In May of 2008, a 
bipartisan consultation session was convened to provide concrete feedback on the choice and 
framing of the legal issues. The attendees of the consultation session included congressional 
staff, executive branch officials, advocates, attorneys, employers, and representatives of a wide 
range of interests affected by health reform. Feedback and analysis from this session further 
narrowed the ten issues to eight key legal issues which warranted in depth analysis of the current 
law. 

These eight pertinent issues are truly legal in nature and must be addressed in any significant 
reform proposal to avoid needless debate or pitfalls as policy decisions are made. There are 
multiple other legal issues that will arise as the discussion evolves and, if a federal policy is 
adopted, the system changes. In this project, however, we have targeted the issues essential for 
an immediate discussion of federal health reform. 
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Executive Summary 

Prepared by the O’Neill Institute 


INTRODUCTION: 

Health insurance exchanges (HIE) are entities that organize the market for health insurance by 
connecting small businesses and individuals into larger pools that spread the risk for insurance 
companies, while facilitating the availability, choice and purchase of private health insurance for 
the uninsured. While there are legal issues that warrant consideration under a federal, state, or 
private exchange framework, those issues are not insurmountable barriers to implementation. 

The section below outlines the legal issues and solutions for a health insurance exchange if 
administered through the federal or state government or through a private entity. 

FEDERAL EXCHANGES: Congress has the power to implement an HIE at the federal level, 
but must consider certain laws and regulations during both design and implementation as 
outlined below: 

• Interstate Commerce: The federal government has the authority to regulate matters that 
substantially affect interstate commerce. While the power to regulate interstate commerce 
is not unbounded, the power certainly extends to insurance regulation. 

• Tax and Spending: The federal government can tax and spend for the general welfare of 
citizens, thus Congress could use tax incentives and its spending power to incentivize 
participation in a federal exchange or to develop a “play or pay” framework with the 
states. 

• McCarran Ferguson Act: Congress specifically delegated the regulation of insurance to 
the states. Therefore, Congress must clearly and explicitly communicate its intention to 
preempt state regulation of insurance in any insurance regulation it legislates. 

• Anti-commandeering: The federal government is prohibited from appropriating state 
officials to implement federal laws. Therefore, a federal HIE must not require 
implementation by state employees, 

• Due Process and Equal Protection: When selecting insurers for inclusion in the 
exchange, the federal government must act rationally when making legislative 
classifications and distinctions. This analysis will also apply to state exchanges. 

• Takings Clause: Severe regulation of insurance has in a few instances been found by the 
courts to constitute a taking. This must be considered when determining the limitations 
that will be placed on insurance providers to encourage participation in the HIE. This 
analysis will also apply to state exchanges. 

• Administrative Procedures Act: A federal HIE must comply with the standards and 
procedures relating to the freedom of information, records privacy, and adjudication 
applicable to all federal agencies. 

• Other Considerations: A comprehensive review of the tax code, as well as employee 
benefit and public health laws should be conducted once the federal HIE has been 
designed. 
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STATE EXCHANGES: There are no insurmountable legal barriers to implementation of HIEs 
at the state level. Certain Constitutional issues that apply equally to state exchanges have been 
analyzed under the federal exchange framework and stated above. 

• State Administrative Procedures Acts: Most, if not all, states have adopted legislation 
that outlines procedures for rulemaking, records privacy, adjudication, tort claims and 
government contracting. A state HIE must comply with existing state law, but these laws 
must be analyzed on a state by state basis. 

• Employee Retirement Income Security Act (ERISA): Federal law preempts any state 
law that relates to an employee benefit health plan. A state HIE would only be preempted 
if participation by employers is mandatory or if the state requires action on the part of an 
employer. 

• Health Insurance Portability and Accountability Act (HIPAA): Existing federal 
legislation contains non-discrimination, guaranteed access and pre-existing condition 
requirements that may need to be met by a state exchange if it offers insurance to 
employment-related groups, 

PRIVATE EXCHANGES: Implementation of a private HIE is not prevented by existing state 
or federal law. 

• Private Health Care Voluntary Purchasing Alliance Model Act: A number of states 
have adopted laws or regulations authorizing the creation of private exchanges. Review 
of existing laws would be required to ensure they adequately support a multi-insurer 
framework. 

• Antitrust Laws: Current federal antitrust laws prohibit unreasonable restraints of trade. 
States, however, are exempt from antitrust law and could extend this exemption to private 
exchanges. Private exchanges can also be structured to avoid antitrust violations. 

• Multiple Employer Welfare Arrangement Regulation (MEWAs): Membership and 
organizational rules will determine whether the state or federal government, or both, 
regulates private HIEs. 

• HIPAA: The consumer safeguards provided by existing federal legislation likely would 
not apply to HIEs unless a contractual relationship was established that identified the 
exchange as a business associate of insurers. Under this agreement, HIEs would be 
limited in their ability to disclose personal health data to employers. 

CONCLUSION: 

Health insurance purchasing exchanges have been proposed as a possible means of making 
insurance more accessible, increasing competition among health plans, and promoting choice of 
insurer. President Obama’s campaign proposal and various congressional leaders have proposed 
establishing insurance exchanges through federal legislation. Although exchanges implicate 
many design and policy issues regardless of whether they are implemented at a federal, state, or 
private entity level, there are no absolute legal bars to the establishment of health insurance 
exchanges. 
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Legal Solutions in Health Reform: 
Health Insurance Exchanges: Legal Issues 
Timothy Stoltzfus Jost' 


Introduction 

This Legal Solutions in Health Refomi paper identifies and analyzes the legal issues raised by 
health insurance exchanges. Like all Legal Solutions papers, it does not purport to provide a 
concrete proposal as to how health insurance exchanges should be organized or even whether 
they should play a role in health care reform. Rather, it attempts simply to describe the legal 
issues that health insurance exchanges raise, and to propose alternative solutions to legal 
problems where useful. More specifically, it analyzes and offers alternative solutions to the legal 
problems raised by proposals to establish insurance exchanges by the federal government, by 
state governments, and by private entities or associations. Because the focus of this project and 
paper is on legal issues, discussion of policy and design issues is attenuated. Nevertheless, some 
attention to policy issues is unavoidable, because law is the realization of policy. 

Health insurance exchanges are entities that organize the market for health insurance, much like 
stock exchanges do for securities or farmers’ markets for produce. They are intended to facilitate 
the availability, choice, and purchase of private health insurance plans for individuals and the 
employees of small groups. They are usually government or non-profit institutions, but can be 
operated by the state or federal government or by private business associations or even by 
businesses.^ 

Health insurance exchanges have been widely discussed as a solution to problems in the market 
for private health insurance. They figure prominently in the reform campaign plan proposed by 
President Obama, while a health insurance exchange, the “Connector,” is at the heart of the 
much-discussed Massachusetts health reform program.^ The bipartisan Wyden-Bennett health 
insurance plan also relies on health insurance exchanges to organize the health insurance market. 
Another bipartisan bill, the Small Business Health Options Program Act of 2008 (S. 2795), has 
been introduced specifically to “establish a nationwide health insurance purchasing pool.”'' 

At a minimum, exchanges centralize individual health plan enrollment and premium payments. 
They also provide information about insiuance plans to those who purchase insurance through 
them, thus permitting individuals to compare the products of a number of insurers and to choose 
the best product for their needs. Exchanges can be used to facilitate employer payment for 
insurance premiums, including direct payments by individuals and payments collected by 
employers from employees through tax-advantaged Section 125 cafeteria arrangements or non- 
tax-advantaged payroll deductions.* They could also be used to facilitate the use of tax credits to 
purchase insurance. Some authors would limit exchanges to these functions, and indeed define 
exchanges in these terms.* 

Other advocates would, however, give exchanges additional, more regulatory, responsibilities. 
Exchanges can, for example, define the benefits that participating plans must cover or specify the 
rating practices that they must follow with respect to exchange purchasers. The Obama 
campaign health plan would, for example, establish a national exchange to, “act as a watchdog 
group and help reform the private insurance market by creating rules and standards for 
participating insurance plans to ensure fairness and to make individual coverage more affordable 
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and accessible.”’ The Obama exchange proposal would “require that all the plans offered are at 
least as generous as the new public plan and have the same standards for quality and 
efficiency.”® It would also “evaluate plans and make the differences among the plans, including 
cost of services, transparent.”^ The State Health Help Agencies included in the proposed 
Wyden-Bennett Healthy Americans Act would be required to “develop standardized language 
for MAPI [Healthy American Private Insurance] plan terms and conditions and require 
participating health insurance issuers to use such language in plan information documents,” as 
well as to ensure that plans follow the rating rules provided by the Act.'® The Massachusetts 
Connector, the most prominent currently existing example of an insurance exchange, also has 
e.xtensive regulatory responsibilities, as described below. An exchange with regulatory 
responsibilities would look very much like the health alliances proposed by the Clinton Health 
Security Act or like various proposed purchasing cooperatives or like those created by the states 
during the 1990s. 

In this paper, I will use the term “exchange” broadly to cover a range of entities, public and 
private, that 1) facilitate the purchase of private insurance plans by individuals and employees, 
and 2) make available to these individuals and employees a choice of a range of insurance plans. 
I include exchanges that perform additional regulatory functions. ' ' 

The best known contemporary model of a health insurance exchange is the Massachusetts 
Connector, a model that is being considered by a number of other states. The Massachusetts 
Connector is a quasi-public authority governed by a ten member board, with three members 
appointed by the governor, three members appointed by the attorney general, and four members 
who serve by virtue of their government positions.'® The Connector’s responsibilities include: 
1) facilitating the purchase of insurance by individuals and small groups (of 50 or fewer 
members) by providing a centralized exchange for the purchase of approved health insurance 
products and by collecting premium payments from individuals and employers and remitting 
these to insurers; 2) defining the criteria that insurance products must meet to offer minimum 
creditable coverage for purposes of the state’s legal mandate that individuals purchase such 
coverage; 3) administering the new Commonwealth Care Health Insurance Program for lower- 
income Massachusetts residents; 4) certifying if uninsured residents are unable to find insurance 
they can afford for purposes of being excused from the individual mandate; 5) establishing 
regulations for the § 125 cafeteria arrangements that employers must establish under the 
Massachusetts reform; and 6) offering insurance at reduced rates for uninsured young adults 
between the ages of 1 8 and 26. '■* 

Although some market advocates have hailed insurance exchanges (including the Connector) as 
a private market solution to the problems of health care cost, access, and quality, the Connector 
is in fact a quasi-government agency and many of its functions are regulatory. Moreover, the 
Connector has fewer regulatory responsibilities than might have been necessary to ensure a 
functioning insurance exchange in other states because the health insurance market in 
Massachusetts was already heavily regulated before the Connector was established. Even before 
the recent reforms, the insurance market in Massachusetts was subject to guaranteed issue 
requirements, modified community rating with no medical underwriting, a lengthy list of 
mandates, and a history of regulators refusing to approve high cost-sharing, low-benefit products 
(for which, in any event, there seemed to be little consumer demand). 


0'NEii.L Institute for national and Global Health Law 
Georgetown Law 1 600 New Jersey Ave^tjeNW ] w>^hington, DC 20001 

www.oneiUn^itute.org 



125 


The Massachusetts Division of Insurance, rather than the Connector, continues to enforce these 
requirements. The Massachusetts reform also instituted an individual mandate, which plays a 
key role in controlling adverse selection against the Connector, 

The extent to which exchanges act as regulators is only one of the ways in which exchanges can 
vary. Another very important variable is whether they are established at the federal, state, or 
local level. The Obama campaign proposal contemplates a national exchange as does the Small 
Business Health Options Program Act of 2008 (S. 2795), while the Wyden-Bennett proposal and 
state initiatives like the Massachusetts Connector locate exchanges at the state level. 
Additionally, private exchanges have been established by employers or by business coalitions.*'’ 
Although private exchanges lack regulatory authority, they have their own purported advantages 
- more flexibility in hiring and firing and the capacity to react more rapidly to changing 
conditions, for example. 

With the election of President Obama, who campaigned on a platform of health reform, and 
strong Democratic majorities in both the House and Senate with leaders committed to health care 
financing reform - there is the real possibility of health reform legislation at the federal level. If 
we were assured that Congress would adopt legislation creating a national insurance exchange, 
this paper could be very short. The only legal limit on the ability of Congress to adopt 
legislation is the Constitution, and as will be discussed shortly, the Constitution imposes minimal 
constraints on the ability of Congress to act in this area. Congress would face serious policy and 
design problems in creating a national insurance exchange program, but those issues are not the 
focus of this paper. 

It is important to remember, however, that we have been to the precipice of health insurance 
reform before, and Congress has not jumped. It is possible that the current economic crisis or 
other pressing policy priorities will delay or even derail health care financing reform. Were that 
to happen, the states would have to take the initiative, as some of them are doing now. Congress 
could remove some of the legal impediments that now limit state reforms. Steps it could take to 
facilitate the creation of insurance exchanges by the states are described below. But Congress 
might not even do that, leaving the states to navigate around existing law. The states, moreover, 
are facing their own fiscal crises, and many may take no action on their own if Congress fails to 
act. This could leave the private sector to take the initiative, and to find its way through the 
constraints of both federal and state law. 

This paper will proceed to explore the legal issues presented by the range of possible futures of 
health care financing reform. It will first explore the limits that the law (primarily the 
Constitution) imposes on federal attempts to establish purchasing exchanges. Second, it will 
examine the constraints that federal law imposes on states that choose to establish insurance 
exchanges, considering both what Congress could do to remove these impediments and how the 
states can deal with them if Congress fails to act. Third, it discusses the legal constraints that the 
law imposes on private insurance exchanges. Although these constraints are imposed both by 
federal and state law, this paper will focus on the issues raised by federal law, noting that state 
law is varied and any concrete proposal for a private exchange would need to be analyzed in 
detail under the laws of the particular state in which it was to be operated. Finally, the paper will 
summarize the solutions it has suggested to the legal problems that it has identified. 
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I. Federal Insurance Exchanges 

One possible approach, found in the Obama campaign plan, would be to establish a purchasing 
exchange at the federal level. Ensuring that health insurance is uniformly available across the 
country would be valuable in itself, and a national exchange could effectively address the 
problems of adverse and favorable selection issues that are the central conundrums of health 
insurance reform by creating massive risk pools. But a single national exchange could also pose 
serious administrative problems, particularly since there is little expertise in regulating insurance 
at the national level. It is quite possible, therefore, there would not be one central exchange 
under a national reform program, but rather exchanges established at the state or regional level. 
This is the solution that has been reached in regionalizing other federal programs. Examples of 
regional entities that have administered federal programs include Medicare contractors. Medicare 
Peer Review Organizations, and the Health Systems Agencies that were established under the 
National Health Resources and Development Act in the 1970s. Congress might even attempt to 
require the states themselves to establish purchasing exchanges. Of course, a single national 
exchange is not an impossibility. Tlie Federal Employees Health Benefits program and the 
Medicare Advantage program are both administered at the national level. 

Were a national plan to be established, it would face difficult design issues. Such issues would 
include: 1) determining the regions exchanges would cover, specifically whether they would be 
restricted by state lines or cover regions or multi-state metropolitan areas functioning like a 
single market; 2) the administrative relationship between exchanges and the central government, 
and whether the exchanges would be administered by private contractors (as in Medicare) or 
federai/state entities; and 3) the level of uniformity that would be required in the system, 
specifically whether premiums, coverage, and eligibility requirements would be the same across 
the country, I focus here, however, on legal rather than design problems. 

A. Federalism Issues 

First, implementation of a federal insurance exchange would require resolution of federalism 
issues. The first of these is the question of whether the federal government has the constitutional 
authority to regulate health insurance contracts, i.e. whether the sale of insurance contracts 
constitutes interstate commerce. The Supreme Court decided in 1944 that the federal 
government may constitutionally regulate insurance,'* and although there have been intervening 
decisions indicating that the federal government’s interstate commerce authority is not 
unbounded, that power certainly extends to insurance regulation. 

Congress would also need to consider the McCarran-Ferguson Act. In response to the Court’s 
recognition in the 1940s that Congress had the power to regulate insurance contracts, Congress 
adopted a statute providing that “regulation and taxation by the several States of the business of 
insurance is in the public interest, and that silence on the part of the Congress shall not be 
construed to impose any barrier to the regulation or taxation of such business by the several 
States,’’^" This means that Congress should not be considered to have preempted or superseded 
state law in the area of health insurance unless it does so expressly. This does not limit the 
power of Congress to create federal insurance exchanges; it merely means that Congress would 
have to do so explicitly. 
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Congress might attempt to implement a federal exchange program through the states, thus taking 
advantage of the insurance regulation institutions and experience of the states. In doing so, it 
would need to be mindful of the limitations the Constitution places on the power of the federal 
government to control the states. The Constitution has been interpreted to preclude Congress 
fi'om passing laws that “commandeer” the authority of the states for federal regulatory 
purposes.^' That is. Congress cannot require the states to participate in a federal insurance 
exchange program by simple fiat. This limitation, however, would not necessarily block 
Congress from establishing insurance exchanges. Congress could invite state participation in a 
federal program, and provide a federal fallback program to administer exchanges in states that 
refused to establish complying exchanges.^^ Alternatively it could exercise its Constitutional 
authority to spend money for the public welfare (the “spending power”), either by offering tax 
subsidies for insurance only in states that complied with federal requirements (as it has done with 
respect to tax subsidies for health savings accounts) or by offering explicit payments to states 
that establish exchanges conforming to federal requirements."^ 

B. General Constitutional Constraints (Which Apply Also to State Insurance Exchanges) 

In addition to federalism issues, there are a variety of general constitutional issues that would 
affect government exchanges. These issues would also apply to state and federally-established 
exchanges, but are discussed only in this section to avoid duplication. One of the functions that 
an insurance exchange must fulfill is deciding which insurers can sell their products through the 
exchange. Five possibilities here are readily apparent. First, an exchange could allow any 
insurer to sell its products through the exchange that wanted to do so. Second, the exchange 
could permit all insurers to participate that agreed to comply with certain standards to sell their 
products, effectively an “any willing provider” approach. Third, the exchange could negotiate 
with insurers and only allow those to participate that concluded satisfactory negotiations to offer 
their products through the exchange. Fourth, the exchange could decide to limit the number of 
insurers allowed to offer their products through the exchange, and then devise a process for 
deciding which insurers would make the cut-off, and which would not. Finally, the state could 
not only bar some insurers from the exchange, but limit all insurance purchases (perhaps in the 
individual and small group market) to insurers participating in the exchange, effectively 
prohibiting any residents of the state from purchasing insurance from non-participating insurers. 

One of the primary advantages of an exchange is that it permits choice of insurers, particularly 
for employees of small businesses. Allowing broad participation of insurers, therefore, would 
seem desirable. On the other hand, another ideal that grounds health insurance exchanges is that 
of organizing or structuring competition among insurers. Indeed, there is some evidence that too 
many choices can be confusing to consumers. Thus it might make sense for exchanges to limit 
the number of insurers and participating plans and to structure competition among those insurers. 
Indeed, insurers might be prohibited from selling policies to individuals or small groups except 
through the exchange. Insurance exchanges might also be required to regulate the rating 
practices or benefit packages of insurers who sell policies through them, thus limiting 
participating insurers to those that accept limitations on these practices. 

If insurance exchanges are government-run or sponsored, their exclusionary or regulatory 
interventions may raise constitutional issues. The Due Process Clause of the Constitution 
requires the government to act rationally when it engages in social and economic regulation, 
while the Equal Protection Clause requires the government to make rational legislative 
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ciassifications and distinctions. The U.S. Constitution and most states’ constitutions prohibit the 
taking of private property for public use without just compensation. Finally, state governments 
are under an additional constraint of the Contracts Clause of the U.S, Constitution prohibiting 
states from adopting laws that impair “the obligation of contracts.”*'’ 

Government regulation of economic conduct is acceptable under the Due Process and Equal 
Protection clauses as long as it bears a rational relationship to a legitimate government interest. 
Similarly, Contracts Clause challenges will not succeed unless a challenged regulation 
“substantially impairs a contractual relationship,” does not promote a significant and legitimate 
public interest, and is based on unreasonable conditions unrelated to the public purpose.**’ 
Finally, a regulatory law can be challenged under the takings clause, which bars the government 
from taking private property for public use without just compensation, if the law goes “too far” 
in the severity of its impact and in frustrating distinct “investment-backed expectations.”"** 

Insurance has long been a heavily regulated industry, and constitutional challenges to 
requirements imposed by an exchange through regulation or negotiation are unlikely to succeed 
unless the requirements are wholly irrational.^” Courts have repeatedly rejected constitutional 
challenges to state insurance mandates, including statutes requiring insurers to provide maternity 
coverage^' and coverage for mental disorders. In the one reported constitutional case actually 
involving an insurance purchasing exchange, a federal court in Kentucky rejected Due Process 
and Commerce Clause challenges brought by an insurer against a statutory requirement that 
insurers offer only standard plans approved by a health policy board. State statutes that 
specifically restrict participation in markets by insurers have also been upheld, In analogous 
areas, courts have upheld the constitutionality of certificate of need programs, which prohibit 
private health care providers from entering markets or expanding their market participation 
without permission from the state,^^ as well as federal Medicare amendments that prohibit 
physicians from selling their services to Medicare beneficiaries outside of the Medicare program 
unless the physician left the Medicare program for two years. 

Probably the category of constitutional challenges most likely to succeed against reform laws 
establishing exchanges are those brought under the Takings Clause. To this point, all such 
challenges have been brought against state rather than federal insurance regulation, although the 
Takings Clause applies equally to both federal and state governments. In a number of cases in 
recent years particularly severe state laws regulating insurance have been successfully 
challenged under the Takings Clauses of the U.S. or of state constitutions, prominently among 
them laws rolling back or freezing rates, requiring insurers to fund residual markets using profits 
from other states or lines of business, or restricting insurers from exiting markets.*’ 

The success of these challenges, however, seems to be specific to particular jurisdictions. For 
each instance in which a challenge has succeeded against a particular kind of law, similar laws in 
other jurisdictions have survived similar constitutional challenges. For example, in a case 
involving New York’s attempt to create a risk pooling mechanism, a court observed that an 
insurer has no “constitutionally protected interest in maintaining a healthier than average risk 
pool.”** As insurers face increasingly comprehensive regulation analogous to that traditionally 
faced by public utilities, a body of federal or state constitutional law may evolve providing 
insurers the right to make a just and reasonable return on their investment like that currently 
claimed by public utilities.*” It remains true; however, that government retains considerable 
discretion in regulating a wide range of insurer behavior. 
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Congress must take care that any insurance exchange program it initiates and operates is non- 
discriminatory and does not engage in confiscatory regulation. It is unlikely that the Constitution 
will, however, prove a significant barrier to the development of reasonable insurance exchanges. 

C. Other Legal Issues Raised by Federal Insurance Exchanges 

An insurance exchange established by federal law will presumably be an agency subject to the 
Administrative Procedures Act, including provisions relating to the freedom of information, 
records privacy, open meetings, rulemaking, adjudication, and judicial review.'*® Certain aspects 
of the program might also be subject to the Federal Acquisitions Regulations promulgated 
pursuant to 41 U.S.C. § 405, which govern federal purchases of products and services. These 
provisions would need to be considered in designing the exchange. 

If Congress were to create federal purchasing exchanges it would also need to amend a number 
of federal laws to clarify the relationship betw'een federal and state regulatory power. The most 
obvious of these would be the Employee Income Retirement Security Act of 1974, which is 
discussed below. Once the design of a federal insurance exchange became clear, a 
comprehensive review of the federal tax, employee benefit, and public health laws would be 
necessary to make sure that they properly reflected the balance of federal and state regulatory 
power contemplated by the purchasing exchange program. 

II. State Insurance Exchanges 


A. Constitutional Law 

The constitutional law issues that affect state insurance exchanges were discussed in the previous 
section and will not be repeated here, 

B. Governance Issues 

If an exchange is established as a state agency, it will be subject to state administrative law. 
About two thirds of the states have adopted some version of the Model State Administrative 
Procedures Act (APA), The Model State APA prescribes procedures for rule making, 
adjudication, and judicial review. Each state also has an open meetings and freedom of 
information statute.^’ State-run insurance exchanges will presumably be subject to these laws 
unless they are specifically exempted by statute.'*^ They will also presumably be subject, like 
other state agencies, to state laws addressing civil service, government contracting, and 
government tort claims. These laws vary from state to state, and cannot be discussed in detail 
here. 

Another issue that will have to be addressed is how a state insurance exchange interfaces with 
other state agencies. This is primarily a design issue, but will require the drafting of new laws or 
the amendment of existing laws for implementation. The Massachusetts Connector was 
established as an independent authority, but the Massachusetts Division of Insurance continues 
to regulate health insurance plans generally, while the Department of Finance is responsible for 
enforcement of the individual mandate. The National Association of Insurance Commissioners 
(NAIC) has adopted both a “Single Health Care Voluntary Purchasing Alliance Model Act” (78- 
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1) and a “Regional Health Care Voluntary Purchasing Alliance Model Act” (80-1) which 
presents the states with different options for creating exchanges at the state or regional level. 
These statutes would place regional alliances under the state commissioner of insurance, but 
establish a separate state agency for the single state exchange authority. The Single State 
Exchange Model Act states in a drafting note. 

This Act establishes the purchasing alliance as a state agency. However, 
states may wish to establish the purchasing alliance as a state-chartered 
nonprofit organization. States may also consider establishment under an 
existing state agency such as the office of commissioner.”'^^ 

States will also have to coordinate between the purchasing alliance and other state agencies, 
including: 1) the agency responsible for the Medicaid and State Children’s Health Insurance 
Program, if Medicaid or SCHIP recipients are covered through the purchasing pool; 2) the entity 
that purchases care for state employees or retirees, if state employees or retirees are covered 
through the purchasing pool; 3) the state health insurance assistance program; and 4) any 
separate agency that regulates managed care, if applicable. 

C. Issues Raised by Federal Law 

If health insurance reform proceeds primarily at the state rather than the federal level, the states 
will need to come to terms with federal laws that limit their options. To date, as noted above, 
insurance regulation has primarily been the responsibility of the states. Congress has, however, 
adopted a number of laws partially preempting state authority over health insurance, particularly 
in the area of employee benefits. If the federal government assumes responsibility for health 
care financing or its regulation, these laws will presumably be repealed or comprehensively 
amended to transfer the responsibility of insurance regulation from the states to the federal 
government. If Congress decides rather to leave health reform to the states, Congress could 
repeal or amend these laws to afford the states the fi-eedom to enact their own reform programs. 
If Congress does nothing, the states will have to adapt to these laws as they exist. This section 
explores the latter two possibilities. 

1. Employee Retirement Income Security Act of 1974 Preemption 

In general, preemption is a legal principle that bars state regulation of a subject if federal law 
expressly precludes state regulation, if the state regulation would conflict with federal law, or if 
the federal government comprehensively regulates an area of activity, thus excluding state 
regulation. For example, the Employee Retirement Income Security Act (ERISA) regulates the 
administration of employer sponsored benefit plans including health benefits. One of the issues 
that state established exchanges face is the possibility of ERISA preemption — ^that is that the 
federal ERISA statute will bar states Ifom establishing and operating insurance exchanges in the 
manner they would prefer. The general law of ERISA preemption is fully addressed in another 
Legal Solutions in Health Reform authored by Peter Jacobson. The importance of ERISA, 
however, justifies some consideration here. ERISA is also discussed further in the next section 
with respect to the question of whether its multiple employer welfare arrangements (MEWA) 
provisions affect private plans. 
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Section 514 of ERISA explicitly preempts any state law that “relates to” an employee benefits 
plan.'*'' The Supreme Court has interpreted this pro\4sion to mean that any state law is 
preempted that has “a connection with or reference to” a benefits plan.”*^ Although ERISA also 
provides that state laws that regulate insurance are saved from preemption, it further stipulates 
that states may not regulate self-insured insurance plans. Finally, section 502 of ERISA has been 
construed by the Supreme Court to preclude any state judicial remedies against ERISA plans."*'’ 

In the insurance exchange context, ERISA preemption is likely to be an issue only with respect 
to state laws that seek some way to compel an employer to establish an employee benefit plan or 
to compel an employee benefit plan to participate in an exchange. It should not affect state 
insurance exchanges in which participation is strictly voluntary and which do not require action 
to be taken by either an employer or an employee benefits plan. ERISA would also not affect 
private exchanges that do not have legal authority to require employers or benefit plans to 
participate."*’ ERISA explicitly saves from preemption state laws regulating insurance, "** and 
thus ERISA would not limit a state’s ability to require insurers to sell their products through an 
insurance exchange or to regulate the products insurers sell through exchanges. This is 
consistent with the long-standing policy of Congress, articulated in the McCarran-Ferguson Act, 
to leave the regulation of insurance to the states. ERISA should also not preclude a state from 
requiring individuals to purchase insurance through an insurance exchange,"*** 

ERISA, however, does impose significant limitations on the states. ERISA almost certainly 
prohibits states from requiring any employer offering health benefits to provide those benefits 
through an exchange. Such a law would be seen as a law “relating to” an ERISA benefits plan, 
preempted by federal law,^** ERISA might also preclude states from imposing a requirement 
directly on employers who do not currently provide health insurance benefits to begin providing 
health insurance through an exchange or to pay an assessment to the state. Federal courts are 
now split on the question of preemption of state “pay or play” laws and the enforceability of such 
laws may turn on their precise provisions.^' Finally, it would be unwise for a state insurance 
exchange statute to explicitly mention ERISA plans lest it fall afoul of the “reference to” 
prohibition. In one case, for example, the Supreme Court held that a state law prohibiting 
garnishment of ERISA benefits to be preempted because of the explicit reference to EWSA plans 
in the law.*^ 

One unsettled issue is whether ERISA would prohibit states that establish insurance exchanges 
from requiring employers who do not otherwise offer health insurance to forward payments, 
taken out of their employees’ wages on a payroll deduction basis, to the exchanges, through a 
section 125 Cafeteria arrangement.*^ A section 125 Cafeteria arrangement allows an employer 
to withhold a sum of money specified by the employee on a pre-tax basis from an employee’s 
wages, and allows the employee to use that money to purchase certain specific benefits.*"* States 
considering health insurance reform in general and health insurance exchanges in particular have 
found the section 125 option of particular interest. Specifically, the section 125 option allows 
employees to obtain federal tax subsidies for their own expenditures so that they can purchase 
insurance through an exchange, assuming that ERISA does not allow the states to require 
employers to offer their employees health insurance purchased through an exchange. The 
Massachusetts law, as noted above, requires employers with more than 1 1 workers (under the 
threat of a penalty if other conditions are met) to establish section 125 arrangements for their 
employees, through which funds may be channeled to the Connector to purchase health 
insurance. 


O’Neill Institute fchi Natkwal and Global health Law 
Georgetown Law i 6(K) New Jo^EvAveiUENWi Washington, DC 20001 

www.nnenimstinifft nrp 
11 



132 


As discussed below, it is arguable that a section 125 arrangement is a “group health plan” under 
the Internal Revenue Code. It could be argued by extension that it is also an ERISA plan, and 
thus that ERISA prohibits states from requiring employers to establish section 125 Cafeteria 
arrangements through which employee contributions can be chaimeled to insurance exchanges. 
There are, however, convincing arguments that section 1 25 arrangements are not ERISA plans. 
First, ERISA defines an employee benefits plan as a plan “established or maintained” by an 
employer. In several instances, courts have found that an ERISA plan did not exist when 
employers simply assisted employees in paying individual health or disability insurance 
premiums from the employee’s own funds without further involvement in the insurance 
relationship.^* 

Second, the Labor Department regulations establish a safe harbor that excludes from the ERISA 
plan definition “group or group-type” insurance arrangements if five conditions are met: 1) the 
employer does not contribute its own funds; 2) empfoyee participation is voluntaiy; 3) the 
employer does not “endorse” the arrangement; 4) the employer does nothing more than to allow 
an insurer to publicize the arrangement to employees and to collect premiums through payroll 
deductions; and 5) the employer receives no consideration beyond reasonable compensation for 
administrative services.*’ 

There are dozens of cases litigating the application of this safe harbor to particular arrangements, 
usually in the context of an insurer seeking the protection of ERISA preemption against a state 
law claim brought by an aggrieved member. This litigation generally focuses on the third safe 
harbor criterion-the prohibition against endorsement by an employer. The cases tend to hold 
that if an objectively reasonable employee would conclude that an employer has not simply made 
a plan available, but has also exercised control over the plan or made it appear to be part of the 
employer’s own benefit package, the arrangement will be considered an ERISA plan. If an 
employer becomes actively involved in the promotion or administration of a plan funded through 
a section 125 arrangement, courts are likely to find the plan to be an ERISA plan on employer 
endorsement grounds.** 

If, on the other hand, an employer simply collects premiums from employees on a payroll 
deduction basis and forwards them to insurers, courts should find that no EMSA plan exists.” If 
a section 125 Cafeteria arrangement exists solely by operation of a state law requirement, and the 
employer has taken no action to endorse the purchase of insurance through the arrangement other 
than to comply with state law, it is difficult to see why the arrangement would not fit within the 
ERISA safe harbor.® The argument that an employer has not endorsed a plan would be 
particularly strong if a state directed employee funds collected under a section 125 arrangement 
to a purchasing exchange rather than to a particular insurance plan, as the employee and not the 
employer would be choosing the employee’s insurance plan through the exchange.*’ 

Third and finally, the only Department of Labor advisory opinion examining the question of 
ERISA and section 125 arrangements concluded that a section 125 arrangement was not “the 
equivalent of the provision of a benefit enumerated under” the ERISA definition of an ERISA 
plan.® Thus a state requirement that employers allow their employees to pay for health benefits 
through a state insurance purchasing exchange by way of a section 125 arrangement would not 
seem to be preempted by ERISA. 
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Congress could, of course, amend section 125 of the Tax Code and ERISA to clarify that the 
states can require employers to establish section 125 arrangements to allow employees to 
purchase individual health insurance policies, including policies purchased through a state- 
sponsored health insurance exchange. The Department of Labor could probably accomplish the 
same end through an administrative regulation or ruling, given the uncertainty in this area. 
Alternatively, Congress could simply extend the tax subsidies currently offered in employment- 
related health insurance to individual insurance, which would obviate the need for section 125 
arrangements. In the absence of any amendments in the federal law, however, it appears that the 
states are permitted to require employers to establish section 125 plans for the purchase of 
insurance through health insurance exchanges, as Massachusetts has done. 

2. The Health Insurance Portability and Accountability Act 

The application of another federal law, the insurance portability provisions of the Health 
Insurance Portability and Accountability Act (HIPAA), raises other legal issues that would affect 
the implementation of an insurance exchange at the state level. The specific issue is whether an 
arrangement where an employer pays insurance premiums for its employees through an 
insurance exchange creates a group health plan under HIPAA. 

HIPAA prohibits group health plans and health insurance issuers from discriminating on the 
basis of health status in determining eligibility or premiums for members of group health plans. 
HIPAA imposed these requirements through amendments to ERISA, the Public Health Service 
Act, and the Internal Revenue Code (the “Tax Code”), all of which are quite similar.® These 
provisions effectively require guaranteed issue and community rating to individuals within group 
health plans without regard to health status. If HIPAA applies to purchases of insurance for 
employees through an insurance exchange, insurers would not be able to underwrite individual 
employees who purchase insurance through the exchange separately, but would need to offer 
insurance to all otherwise eligible employees of any single employer and offer them the same 
rate. Other provisions of HIPAA require guaranteed issue and renewal for group plans and limit 
the use of preexisting conditions clauses within group plans.*"' These provisions would also 
apply if employees of a single employer who purchase insurance through an exchange were 
treated as a single group. The application of HIPAA to state health insurance exchanges would 
not preclude the creation of exchanges, but it would have clear implications for their design. 
Instead of simply facilitating the purchase of individual insurance policies through a coordinated 
market, exchanges would rather be coordinating the sale of policies to employment-related 
groups (in addition to individuals who were not employed). 

The ERISA provision of HIPAA, 29 USC § 1182, adopts the ERISA definition of “group health 
plan” discussed above, under which the key question is whether the plan is “established or 
maintained” by the employer.® If an employer pays part of the cost of the premium or in some 
other way endorses a plan purchased through an exchange, HIPAA would apply and the above 
requirements would apply to the plan purchased through the exchange. This is true even though 
the employer pays for separate individual policies for each employee, a so called “list billing” 
arrangement.® If an employer, however, neither contributes to the cost of insurance for 
employees nor “endorses” a plan, it would seem that policies purchased on a payroll deduction 
basis (for example, through a section 125 arrangement) would not be subject to the HIPAA non- 
discrimination, small group coverage, or pre-existing conditions rules imder the ERISA statute, 
but would simply be individual insurance policies.® 
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The HIPAA requirements, however, are also found in the Tax Code, which incorporates the Tax 
Code definition of “group health plan,” The Tax Code defines the term “group health plan” 
somewhat differently than does ERISA. It defines a group health plan as a “plan (including a 
self-insured plan) of, or contributed to by, an employer (including a self-employed person) or 
employee organization to provide health care (directly or otherwise) to the employees” 
(emphasis added).*’® This definition raises issues if a state attempts to require employers to fund 
health insurance purchases by requiring employers to establish section 125 arrangements. 

Section 125 regulations recently proposed by the Department of the Treasury explicitly permit 
payment of individual health insurance premiums from a section 125 arrangement, either directly 
to the insurer or on an indemnity basis to the employee, suggesting that the individual policies do 
not become group policies simply because the employer collects and remits premium 
payments.*'^ Section 125, however, only exempts from taxation expenditures for “qualified 
benefits,” i.e. benefits otherwise exempt from taxation under other sections of the Tax Code.^” 
The relevant provision of the Tax Code exempting health benefits is section 106, which excludes 
“employer-provided coverage.” 

Arguably, therefore, insurance provided through a section 125 arrangement is a group health 
plan under HIPAA because it is “employer-provided.” It can also be argued that a section 125 
arrangement is a group health plan because it is funded by an employer contribution, because the 
statute provides that funds in a section 125 arrangement are not part of an employee’s gross 
income, and thus might be considered funds contributed by an employer. The IRS has 
informally taken the position that the use of section 125 arrangements to purchase individual 
policies makes them group policies for purposes of the Tax Code, and thus for the HIPAA 
provisions of the Tax Code.^‘ In this view, insurance policies purchased by employees of a 
single employer through an insurance exchange with the funds provided under a section 125 
arrangement would have to comply with the HIPAA non-discrimination, guaranteed access and 
renewability, and pre-existing conditions requirements of HIPAA. 

The entire issue of the application of HIPAA is avoided, of course, if a state itself requires 
community rating, guaranteed issue and renewal, and limits pre-existing conditions clauses from 
insurers offering insurance through an insurance exchange. Federal requirements under HIPAA 
would, in that case, be superfluous. Congress could also amend HIPAA to clarify either that 
HIPAA does or does not apply to insurance policies purchased through exchanges with section 
125 funds. The Internal Revenue Service could also possibly clarify this issue through a 
regulation or some other form of guidance. Alternatively, Congress could simply extend the 
requirements of HIPAA to all health insurance policies. If Congress does not change the law, 
however, and a state allows insurers to underwrite and rate individuals covered through the 
exchange individually, it would seem that the insurers would not be able to do so within ERISA 
group health plans and within groups of individuals whose premiums are paid by a single 
employer through a section 125 arrangement. 

D. State Regulation of Underwriting, Premiums, and Benefits 

States that regulate non-group insurance or insured ERISA plans are permitted to regulate 
insurance underwriting, premium rates, and benefits. Most states do so to a greater or lesser 
extent.™ States, for example, require insurers to guarantee coverage and renewal to small groups 
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(implementing HIPAA), while some states go further, requiring insurers to offer community 
rates to small groups or individuals or limit the dispersion of rates through rating bands. States 
also require insurance plans to cover specific benefits, providers, and eligible individuals. The 
extent to which states regulate underwriting, premium rates, and benefit coverage is a matter of 
public policy rather than law. The policy arguments for and against underwriting, rating, and 
benefit coverage mandates are well known (and passionately asserted), and will not be repeated 
here.’^ Since these forms of regulation must be implemented by state law, how'ever, they will be 
addressed briefly here. 

States that create public or authorize quasi-public purchasing exchanges can apply underwriting, 
rating regulation, and coverage mandates either generally to the entire insurance market or only 
within the purchasing exchange. A state is free to make its own policy choices in determining 
which approach to take ,as long as it does not attempt to apply such laws to self-insured ERISA 
plans or permit the violation of HIPAA requirements with respect to group plans. 

If a state attempts to apply underwriting and rating requirements within an insurance exchange 
that are not applied generally in the relevant market, or attempts to impose benefit mandates 
within an exchange that are not imposed generally, it exposes the exchange to adverse selection, 
which might make the arrangement untenable. If insurers are allowed to underwrite in the 
market generally, but not within the insurance exchange, the exchange may in effect become a 
high-risk pool. If insurers are required to community rate within the insurance exchange but not 
otherwise, they may not participate in the exchange. If states require insurers to offer more 
generous benefits within the exchange than they can outside of it, the rates for exchange products 
may become comparatively unattractive. 


Community rating is not the only available strategy to make insurance purchased through an 
insurance exchange affordable to persons with poor risk profiles. An insurance exchange could 
also, for example, collect premiums (and tax credits or other forms of public insurance vouchers) 
and then pay out premiums on a risk-adjusted basis, as Medicare does with Medicare Advantage 
and the Part D drug benefit plan premiums. Alternatively, insurers selling their products through 
the risk pool could be required to participate in a risk reinsurance pool, so that plans would not 
be disadvantaged by taking higher risk insureds. Third, a public reinsurance program could be 
provided to backstop insurers who cover the highest risks,’’ Fourth, the simple imposition of an 
individual mandate could create a large enough risk pool that insurers would be comfortable 
taking on greater risk exposure. Finally, simply providing substantial state subsidies for 
individuals who purchase insurance through an exchange (but not otherwise) would go far 
toward reducing adverse selection against exchange insurers. Each of these solutions, however, 
may create additional responsibilities for exchanges. 

III. Private Exchanges 


If exchanges are created neither by the federal nor state government, but rather privately by 
business coalitions or groups of employers, they face a different set of legal issues.’® These 
entities must comply with state laws regulating insurance. The NAIC has a “Private Health Care 
Voluntary Purchasing Alliance Model Act,”” and a number of states have adopted laws or 
regulations authorizing the creation of insurance exchanges.’* State insurance laws regulating 
association health plans should also be reviewed to determine if they affect particular 
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arrangements, although exchanges should be distinguishable from Association Health Plans 
(AHPs) because exchanges offer a choice of a number of insurers while AHPs usually provide 
insurance themselves either through self-insurance or by contract7^ Some states prohibit list 
billing, which could close off one approach to funding employee health care through purchasing 
exchanges,*® 

Exchanges would, moreover, have to comply with their contractual obligations and could face 
claims under business torts. Both regulatory and common law vary from state to state, and a 
fifty state survey of all state insurance regulations that might affect an insurance exchange would 
be less productive than focused analysis of an actual proposal in its own state environment. 
There are three federal laws that would affect privately operated purchasing exchanges, however: 
the antitrust laws, ERISA provisions regulating multiple employer welfare associations 
(MEWAs), and the HIPAA privacy regulations. These will be briefly considered here, 

A. Antitrust Law 

Section one of the Sherman Antitrast Act prohibits “every contract, combination ... or 
conspiracy in restraint of trade,” while section two prohibits monopolization.*' Although the 
federal antitrust laws are most commonly enforced against sellers of products and services, they 
also prohibit unreasonable restraints of trade imposed by buyers. Monopsony, or the domination 
of a market by a buyer, just like monopoly can distort markets, and can potentially reduce the 
quantity and quality of available products. 

The explicit purpose of an insurance exchange is to restrain trade since it organizes the purchase 
of insurance by individuals and groups. Insurance exchanges can potentially achieve near 
monopsonistic market power in the private insurance market. 


At the same time, antitrust law has long permitted purchasers to engage in joint ventures, 
including purchasing cooperatives that enhance efficiency and do not create undue purchaser 
market power. It is a fair question, therefore, whether the federal antitrust laws would limit 
insurance exchanges. 

To begin, federal antitrust laws do not restrict the authority of the states to establish government- 
run insurance exchanges. The Massachusetts Connector, for example, is not subject to an 
antitrust challenge. Antitrust law has developed the State Action Doctrine to accommodate the 
interests of federalism and also permit states to engage in regulatory supervision of commerce in 
their states. The State Action Doctrine exempts state entities from federal antitrust law if their 
conduct is compelled or clearly authorized by state law. If the state law pertains to conduct by 
private actors, that conduct must be compelled or authorized and must be actively supervised by 
the state.®^ Situations arise, however, in which the state explicitly or impliedly authorizes or 
encourages actors to engage in conduct that violates federal antitrust law, but the level of state 
supervision may fall short of that required under Supreme Court precedent. Thus, the State 
Action Doctrine would not apply, leaving the conduct exposed to antitrust enforcement. 

If an insurance exchange is created solely by private action, for example, by a coalition of private 
employers, there is by definition a combination of actors, leaving only the question of whether 
this combination is a restraint of trade. This is a complex question, the answer to which depends 
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heavily on the factual situation of a particular exchange. The issues raised by antitrust law for 
insurance exchanges were analyzed thoroughly by Clark Havighurst a decade ago,*^ and a 
decade earlier by H. Robert Harper and John J. Miles,*^ and their analysis will not be repeated in 
detail here. 

A few salient points can, however, be made. First, as already noted, private purchasing 
coalitions are problematic under the federal antitrust laws. Courts applying the antitrust laws 
may be somewhat less troubled by buyer than by seller cartels, but restraints of trade imposed by 
buyers can still be antitrust violations. Second, naked price restraints imposed by a combination 
of buyers and lacking any efficiency justifications can be per se violations of the antitrust laws — 
that is, illegal regardless of any other justification that may be offered. In most instances, 
however, courts will evaluate purchasing coalitions under the rule of reason — that is, review 
their legality in the context of their particular market and consider their “pro” and “anti” 
competitive effects. Applying the rule of reason, courts will be concerned with pro-competitive 
justifications for joint purchasing arrangements. Given the market failures present in health care, 
it may be quite possible to justify joint purchasing as efficiency enhancing in many situations.*^ 
In particular, purchasing pools are pro-competitive insofar as they offer individuals and small 
employers the chance to achieve risk pooling and economies of scale not otherwise available. 
Third, if an exchange does nothing more than organize a market for insurance without 
negotiating prices, for example, by providing information, structuring choices, and discouraging 
adverse selection, it is unlikely to be found in violation of the antitrust laws. Indeed, such 
activities may increase rather than suppress competition.** 

A coalition without excessive market power is probably safe in any event. Defining the relevant 
product and geographic markets affected by insurance exchanges itself is a complicated 
endeavor. Antitrust cases have in various contexts identified insurance markets on the “sell 
side,” the markets in which insurers sell their products, as including individual and small groups, 
and excluding larger employers and self-insured plans. The ‘buy side’ market, in which insurers 
compete with other purchasers in purchasing services, such as physician services, may include 
other purchasers such as Medicare and Medicaid, and not be limited to private insurers only. A 
market must be defined for the market share to be determined. If the market is defined narrowly 
enough, insurance exchanges affecting private plans may be found to have large market shares, 
but if the market is defined broadly, their share may not be troublesomely large. 

The Department of Justice, Federal Trade Commission Statement on Antitrust Enforcement 
Policy in Health Care on Joint Purchasing Arrangements creates a safe harbor for health care 
providers whose “purchases account for less than 35 percent of the total sales of the purchased 
product or services in the relevant market,”*^ a market-percentage that would probably apply to 
insurance purchasing as well. However, a coalition that offers its members access to a wide 
variety of insiuance plans and products is unlikely to be found to be in restraint of trade even if 
its share is larger. 

Currently existing private insurance exchanges have tended to control only a small share of the 
market, and thus not to pose antitrust problems. If this were to change. Congress could amend 
the antitrust laws to exempt health insurance exchanges that allow the participation of multiple 
insurers from antitrust scrutiny. 
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Alternatively, the Department of Justice and Federal Trade Commission could promulgate a new 
enforcement guideline delineating more clearly the circumstances under which they would 
consider a private health insurance exchange to be in compliance with the antitrust laws. 

B. Multiple Employer Welfare Arrangement Regulation 

A private insurance exchange that offers health insurance to employees is a multiple employer 
welfare arrangement (MEWA) under ERISA, and thus subject to regulation under state and 
federal law. The extent to which a private exchange is subject to state or federal regulation 
depends, however, on the tj'pe of MEWA it would regulate. 29 U.S.C. § 1002(40) defines a 
MEWA as: 

an employee welfare benefit plan, or any other arrangement (other than an 
employee welfare benefit plan), which is established or maintained for the 
purpose of offering or providing any benefit described earlier in the statute, 
including health insurance, to the employees of two or more employers (including 
one or more self-employed individuals), or to their beneficiaries.** 

An “employee welfare benefit plan,” as noted in the above discussion of ERISA , is “any plan, 
fund, or program which . . .is . , , established or maintained by an employer or by an employee 
organization, or by both, . . .for the purpose of providing for its participants or their beneficiaries, 
through the purchase of insurance or otherwise, [jmedical, surgical, or hospital care or benefits. . 

>)89 pijjaiiy^ an employer is “any person acting directly as an employer, or indirectly in the 
interest of an employer, in relation to an employee benefit plan; and includes a group or 
association of employers acting for an employer in such capacity” (emphasis added). 

Under these definitions, if a group of employers gets together to form an insurance exchange, it 
would almost certainly be a MEWA, but could be either be 1) a MEWA which is also an 
employee welfare benefit plan under ERISA established or maintained by an “employer, "(which 
can be a group or association of employers) or 2) a MEWA which is “any other arrangement . . . 
established or maintained for the purpose of offering or providing” health insurance to 
employees of two or more employers or to self-employed individuals.”*’ Under the Department 
of Labor’s interpretation of ERISA, a “group or association” of employers can only be an 
“employer” if it is determined to be a bona fide group of employers, taHng into consideration a 
niunber of factors, including how members are solicited, who can participate and who in fact 
participates, the pmpose of the organization, any pre-existing relationships among the members, 
and most importantly, whether the employee-members of the group exercise control over the 
program.*^ An exchange formed by an association of employers who do not qualify as a bona 
fide group or by a private entity other than a bona fide employer group could be an “other 
arrangement” MEWA, but would not be an employee welfare benefit plan.® 

MEWAs that are also ERISA plans are folly regulated by ERISA, including its disclosure, 
fiduciary obligation, HIPAA, and benefit mandate provisions. Thus an insurance exchange that 
was considered to be an ERISA plan-MEWA could be sued in federal court by its members for 
breach of fiduciary obligation or for a denial of claims and could not discriminate in premiums or 
eligibility based on health stams. A MEWA that is not an employee welfare benefit plan is not 
itself regulated by ERISA, but each participating employer is considered to each have 
independently established a single-employer plan subject to ERISA.*"* The administrators of a 
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non-ERISA plan MEWA are nonetheless still likely to be held to be fiduciaries insofar as they 
have discretionaiy duties in administering the terms of the constituent employers' ERISA 
plans.’^ Federal law also requires MEWAs to file with the Department of Labor. 

Under the 1983 Erlenbom Amendment, states are empowered to regulate ERISA plans that are 
also MEWAs. This amendment to ERISA allows states to regulate both insured and self-insured 
MEWAs that are ERISA plans, effectively exempting them from the preemptive power of 
ERISA provisions that prohibit the states from regulating self-insured plans. By definition, 
insurance exchanges would be insured rather than self-insured MEWAs, since exchanges exist to 
organize a market in which several insurers offer plans to exchange participants rather than offer 
insurance themselves. Under this section of ERISA states are limited in their authority to 
regulate insured MEWAs. ** States may only impose, “standards, requiring the maintenance of 
specified levels of reserves and specified levels of contributions, which any such plan, or any 
trust established under such a plan, must meet in order to be considered under such law able to 
pay benefits in full when due” on an insured MEWA.” This would rarely be relevant to 
insurance exchanges, since they do not normally bear risk. States may also presumably regulate 
any insurer that sells insurance through an exchange because regulation of insurers would be 
saved from preemption under the general ERISA savings clause, which saves state insurance 
regulation from preemption.'* But the state regulation would probably have to apply to all 
insurers in the market, which could be the small group or individual market, not just to insurers 
participating in a particular exchange. 

Finally, states may regulate private insurance exchanges that might be classified as MEWAs, but 
are not ERISA plans, under the states’ inherent police power, since state regulation of MEWAs 
that are not ERISA plans do not “relate to” ERISA plans."” States may be limited in their 
ability to provide judicial remedies for beneficiaries against insurers who provide insurance 
through such MEWAs, however, because beneficiaries are members of their own employer’s 
single-employer ERISA plan, and only secondarily members of the MEWA. Thus actions 
against the insurers may be considered to be actions against those plans and thus would be 
preempted by ERISA’s remedial provisions.'®"' State law claims brought by employers against a 
MEWA, on the other hand, are not preempted by ERISA. '®^ 

Private insurance exchanges are likely to be classified as MEWAs, and thus, in general be 
subject to state regulation. The power of the states to regulate insurance exchanges operated by 
“bona fide” employer associations, and thus considered to be ERISA plans, is very limited and 
does not reach the most important issues that states may want to regulate. Private insurance 
exchanges that are MEWAs, but not ERISA plans, are subject to state regulation, but are 
probably also subject to the ERISA requirements that bind plan administrators to the extent that 
the exchange managers act as administrators of the ERISA plans of the MEWA’s member 
employers. '®‘' To date, many states have not yet exercised their authority to regulate MEWAs, 
and few states have regulated MEWAs effectively. 

If Congress adopts comprehensive health insurance reform, but leaves a role for private health 
insurance exchanges, it could take over responsibility for regulating them or clarify the authority 
of the states to regulate. If Congress takes no action, states would still be free to exercise their 
authority to regulate MEWAs that are not operated by “bona fide” employer associations. They 
may also want to test carefully the status of MEWAs that claim to be ERISA plans since they are 
largely exempt from state regulation. 
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C. HIPAA Data Privacy Requirements 

Private insurance exchanges would, finally, be subject to HIPAA regulations on privacy. The 
HIPAA Privacy Rule is discussed at length in another Legal Solutions in Health Reform 
authored by Deven McGraw so it will only be addressed briefly here. The privacy rule applies to 
any individually identifiable health information in the hands of covered entities. Covered entities 
include only health care providers, health plans, and health care clearinghouses. “Health 
plans” include most public and private insurers, including those that would participate in 
insurance exchanges, but would seem not to include an exchange itself. 

Health plans may disclose information without consent for 1) treatment, 2) health care 
operations, which includes “underwriting, premium rating, and other activities relating to the 
operation, 3) renewal or replacement of a contract of health insurance or health benefits,” and 4) 
payment, which includes “activities undertaken by a health plan to obtain premiums.”'”^ Health 
plans may also disclose “de-identified data,”'“ which is not covered by HIPAA, and may 
disclose personal health data, which is covered, to “business associates” with appropriate 
contractual assurances to safeguard data. ' " It would seem that health plans could disclose health 
information regarding their members to health insurance exchanges under one or more of these 
provisions, subject however, to a further caveat. Health plans, and therefore insurance 
exchanges as their agents, may only disclose to “plan sponsors” (i.e. employers) de-identified 
“summary health information” and information as to whether an individual is participating in the 
sponsor’s group health plan.''^ This would limit information flow from exchanges to employers 
who purchase insurance through them. 

Although HIPAA constraints on the information that health plans can share with exchanges and 
exchanges with employers are important; data flow in the other direction from employers or 
employees to exchanges and then to health plans for underwriting or setting premiums is likely 
to be even more important. Information acquired by a health insurance exchange in this way 
would in all likelihood only be protected by HIPAA if the exchange were a business associate of 
a health plan that “allowjed] a business associate to create or receive protected health 
information on its behalf””^ It would be important, therefore, for health insurance exchanges to 
enter into contracts with health plans that identify the exchange as a “business associate” of the 
health plans with assurances that the exchange would protect any personal health information it 
received to be sent on to covered plans. If this is not done, individuals and employers may be 
reluctant to disclose information to exchanges. 

Congress should amend HIPAA to clarify that health insurance exchanges are bound by the 
HIPAA privacy rule, perhaps by including them within the definition of “health plan” found in 
HIPAA’s language."'' Even if Congress fails to amend HIPAA specifically for insurance 
exchange, private health insurance exchanges could enter into business associate contracts with 
health care plans whose products they sell and could comply with HIPAA requirements, 
including limitations on the sharing of identifiable health data with employers. 
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IV. Summary of Potential Solutions 


A. Implementation of a Federal Purchasing Exchange 

Congress could constitutionally establish an exchange program operated solely by the federal 
government, which could be operated either at the national or the regional level. Congress, 
however, cannot simply command the states to implement a federally established and defined 
health exchange program. It could, however, use its power to spend money to offer the states 
financial incentives to encourage them to participate in an insurance exchange program. 
Alternatively, Congress could invite the states to establish exchanges, but also administer a 
federally-operated fail-back program for states that decline participation, as it does now with 
respect to HIPAA provisions. Whatever approach it takes, Congress should make certain that 
any statute it adopts explicitly notes that the program is being established as one that regulates 
the business of insurance to forestall challenges under the McCarran-Ferguson Act. If Congress 
establishes a national purchasing exchange program, it must be aware of other applicable federal 
administrative law requirements, and either amend relevant laws accordingly or ensure that 
federal exchanges comply with them. 

The Due Process, Equal Protection, and Takings Clauses of the Constitution limit the power of 
Congress to regulate insurers, although the Constitution prohibits only extreme discriminatory or 
confiscatory actions, and would not preclude most forms of regulation. Government exchanges 
that allow all insurers that accept exchange rules to participate in exchanges are unlikely to face 
successful constitutional litigation. If government exchanges exclude insurers from 
participating, they should do so according to clearly established guidelines and for clearly 
articulated puiposes, 

B. State Exchanges 

If Congress fails to take action to establish a national health insurance exchange, the states could 
take the initiative to establish exchanges on their own. States initiating purchasing exchanges 
would be bound by the same constitutional constraints facing the federal government, in addition 
to the peculiarities of state constitutions, which, in some instances, impose greater restraints on 
economic regulation. 

State exchanges will also need to comply with state administrative law and other laws governing 
state agencies, such as state civil service or purchasing requirements. States establishing 
insurance exchanges will need to clarily relationships between the exchange and other state 
agencies with jurisdiction over insurance issues. Specifically, an exchange could be part of the 
state’s Department of Insurance or could be a separate entity. 

As it is currently written, ERISA precludes states from requiring employee benefit plans to 
purchase insurance through exchanges. States may require individuals to do so, however, and 
may regulate insurers that sell their products through exchanges. States may also require 
employers who do not offer health insurance to allow their employees to purchase insurance 
through exchanges with pre-tax dollars using section 125 arrangements. To avoid ERISA 
challenges, employers will have to be careful to ensure that they are not perceived as “endorsing” 
such arrangements and should not offer discounts only to employees who purchase insurance 
through the exchange. 
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If states allow employee groups to participate in an insurance exchange as groups (i.e. if the 
employer contributes to or administers the arrangement), HIPAA will require that participating 
insurers provide insurance on a guaranteed offer and renewability basis. HIPAA also prohibits 
discrimination in eligibility or premiums based on health status, and limits pre-existing 
conditions clauses for participating employee groups. HIPAA would probably impose the same 
requirements for all employees of a particular employer if the employees purchase insurance 
through section 125 arrangements, even without employer contiibutions. If a state requires 
community rating, guaranteed issue and renewal, and limits preexisting conditions clauses within 
the exchange, and thus, effectively applies HIPAA protections to all exchange participants, the 
state may avoid the issue of whether employees who participate in the plan under a section 125 
arrangement are independently protected by HIPAA. 

Congress could amend ERISA and HIPAA to clarify their requirements for insurance exchanges. 
It is possible that the Internal Revenue Service could, even in the absence of Congressional 
action, clarify whether or not the use of a section 125 arrangement automatically creates a group 
plan for HIPAA purposes. 

States could consider applying uniform regulation of underwriting, premiums, and benefits both 
inside and outside of insurance exchanges to avoid exposing exchanges to adverse selection or 
limiting the ability of exchanges to compete with insurers selling outside the exchange. 
Alternatively, states could only allow the purchase of insurance through the exchange in specific 
markets such as individual and/or small group. 

C. Private Insurance Exchanges 

If neither Congress nor the states proceed with establishing insurance exchanges, exchanges 
could still be created by private entities or associations. Congress could create a special antitrust 
exemption for private insurance exchanges. The Department of Justice and Federal Trade 
Commission could also clarify the status of exchanges through issuing an enforcement guideline. 
States may shield private exchanges from antitrust liability if the state explicitly authorizes and 
actively supervises the exchanges. If the state does not do so, private exchanges should be 
prepared to limit themselves to 35% of the market and/or be able to offer procompetitive 
justifications for the restraints they impose on the market. 

Private exchanges should be aware that their membership and organizational rules will determine 
whether they are regulated primarily by the state or federal government. Under the federal law 
governing MEWAs, “bona fide” employer association exchanges will be primarily regulated by 
ERISA, while other exchanges by the states. Congress could, of course, expand the power of the 
states to comprehensively regulate all MEWAs or could extend federal authority over them. 

Since HIPAA could implicate private exchanges and the exchange of protected health 
information, Congress could amend HIPAA’s privacy rules to specifically clarify that they cover 
health insurance exchanges. If Congress fails to amend HIPAA, exchanges could enter into 
business associate agreements with insurers to the extent that they will need to access health data 
on insureds. To avoid legal challenges and to protect privacy, exchanges should not disclose 
personal health data to employers except to the extent permitted by HIPAA. 
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Conclusion 

Health insurance purchasing exchanges have been proposed as a possible means of making 
insurance more accessible, increasing competition among health plans, and promoting choice of 
insurer. President Obama and congressional leaders have proposed establishing insurance 
exchanges through federal legislation. There are no serious constitutional bars to Congress’ 
establishing an insurance exchange, although the Constitution might limit the means that 
Congress could use if it chose to implement an insurance exchange program through the states. 
Alternatively, Congress could amend a number of laws such as ERISA, HIPAA, and the antitrust 
laws to ease the creation of state or private purchasing exchanges. Even in the absence of any 
congressional action, however, the creation of purchasing exchanges by the states or by private 
entities and associations are not likely to be precluded by legal considerations. State and private 
purchasing exchanges do raise a number of important legal issues, however, that would need to 
be considered by any state or private entity creating an insurance exchange program. 
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House, Senate View Health Exchanges 
Differently 

by JULIE ROVNER 
January 12. 2010 4:00 AM 


Listen to the Story 

Morning Edition 4 min 203 ec 


Getting a final health overhaul bill to President Obama’s desk by the 
end of the month or early February remains the goal of lawmakers who 
are returning to WasNngton this week. But the task remains a tricky 
one. Even some of the things Ihe House and Senate appear to ‘agree 
on hide some key disputes. 

One example is the so-called "health care exchanges," the 
marketplaces where individuals and small businesses would be able 
to shop for health Insurance in an overhauled system. Both the House 
and Senate call for the creation of such exchanges in the bills they 
passed in November and December, respectively. But the different 
versions would work in very different ways. 

The basic idea is the same, in fact, it's the same as one of the best- 
known health insurance exchanges already up and running: 
Massachusetts' Commonwealth Connector, 

"We're a little bit like Travetooityfor health insurance," says Jon 
KIngsdale, executive director of the Commonwealth Health Insurance 
Connector Authority. "Ifs an electronic, automated store for 
insurance." 

Because almost everyone in Massachusetts is required to have 
■ Insurance as a result of a law passed in 2006, Kingsdale says, he and 
his staff have worked hard to make the process as simple as 
possible. 

"Literally, you get on our Web site, you give us three pieces of 
information that are required for determinir^ the premium: age, zip 

wjw.npr.orgrfemplafes/stotystcry,ptp?storyld=122476051&utm_mecBiim=Emall&t*n_source=shareautrn_campal8n= 
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code and family size," he says. Then individuals get to choose the 
level of benefits. 

"Do they want gold-level benefits — kind of a Cadillac plan — ordo 
they want silver or bronze? And then we can array for them on the Web 
easy-to-oompare options — typica>y three to five health plans that 
meet the specifications theyve given us.“ 

KIngsdaie says it typically takes people 20 to 30 minutes to evaluate 
their options, decide which plan to purchase "and [they] push a button 
and they're enrolled" 

Massachusetts' program is just one example of a health insurance 
exchange. Timothy dost, a professoral Washington and Lee 
University School of Law, says there are other examples within the 
federal government. 

"The federal employee health benefits program and, in fact, the 
Medicare Advantage and Medicare prescription dmg program look a 
lot like exchanges as well," he says. 

As envisioned In the health overhaul bills, the new health exchanges 
would provide even more tools for consumers than many existing 
health exchanges. For example, Jest says, "Under the Senate bill, one 
of the things that they would provide would be sort of little scenarios: 

So if you get breast cancer, these are the kinds of things we would 
cover, these are the kinds of things we wouldn't cover, this is the cost- 
sharing that you're going to face." 

The exchanges will also be responsible for handling a iot of the new 
paperwork that will come with the new law — things like sorting out 
subsidies and tax credits for people and businesses eligible for 
government help. 

And if the exchanges work correctly, they could do even more than just 
help consumers make better choices. 

“The comparison shopping and the bidding dynamics that this 
insurance store would create would add some signilicant downward 
pressure on premiums," Kingsdale says. "Just like Wal-Mart: It's just a 
store, but it's done a pretty remarkable job in pushing prices down, 
With enough volume and enough expertise, I think exchanges can 
have a similar impact." 

ww.r^.orgff8rrplates^tc>fystwy.php7storyid=12247S)51&ulm_rn«SiFTV=Em^l&ulm_source=share&utm_campaign= 
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But while House and Senate lawmakers envision the exchanges 
performing similar funcliors, there are some key differences. 

For example, not everyone wifl be able to use the exchanges. In both 
bills, at least at first, orJy individuals who don't have access to 
insurance at work and small businesses could buy coverage through 
the exchanges. But while the House bill might open up the exchanges 
to more people and larger firms later on, the Senate bill would not. 

Another very big difference is that in the House bill, the exchange 
would be national, set up and run by the federal government. In the 
Senate bill, each state wil have to set up Its own exchange, complete 
with its own state law on the subject 

Liberals tend to support the House's national approach; moderates, 
the Insurance industry and the state insurance commissioners prefer 
the Senate approach that gives each state responsibility for its own 
exchange. 

dost worries about the Senate's approach: "It seems to me to be a 
much more complicated process that has a lot more room for failure 
and, frankly, I think a lot less accountability," he says. "Because if the 
state fails to do it, then the federal government is supposed to step in, 
but I think It’s going to be difficult for the federal government to step in 
— to say to a state, 'You failed; we’re taking over.' ” 

Indeed, on Monday a group of Democratic House members from 
Texas wrote to President Obama urging that the House approach be 
preserved In the final bill. They worry that because leaders in their 
state oppose the health bill, they won't bother to create an exchange, 
leaving uninsured state residents with no way to benefit from the new 
law. 


ISS013NPR 
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U.S. Rep. Doggett: Settling for Second-Rate Health Care Doesn’t 
Serve Texans 


Post^ on Monday, January lift, 2010 - 

I lfe]{2]l 'TwMtifOj T 1 

Doggett, Members of the Texas Democratic Delegation Urge President Obama, House Leadership to Adopt National Health Insurance 

Exchange 

Washington — Today, U.S. Congressman Doyd Doggett (D-TX-25), a senior Men4>er of file Ways and Means HeaKli Siftcommittee, and Members 
of the Texa^ Democratic Delegation, urged Presalenc Obama, Speaker Felosi, and Majonty Leader Hoyer, to adopt a single, national health insurance 
exchange, to protect Texans from second-rate care. A state-based plan reduces file market bvarage oftlie cxcliange, increases complex%, and lelies 
on laggard state leadershy tiiat, te Tern, would be unwilling or vaiable to administer the exchange, leaving milSons of Texans no better ojT. J..arger 
ncchasges and strongs r^ilaters are better excliaiiges with more competition and more protection ibr cossumers. The Members urged adoption of 
the House’s national exdi^ige. 

“With 1 In 4 Texans living withoot Insurance, we shoidd not settle for second-rate cate. Instead we should ensure access to the lowest 
cost, highest-qaaiity insoraace plans, which means we need a national health insurance exchange,” said Rep. Do^tt 

Historically in Texas, telyk^ on state authority to provide care fm- its citizens lias proved a treacherors path. As it stands today, not one Texas clald 
received ar^y benefit from the Children ‘s Health Insurance Program Reauthorization Act approved by Congress ear^ last j®ar. 

The U.S. House of Representatives and U.S. Senate are cvffrentfy working to merge their two bffls, which will be sent to President Obama’s desk &r 
signatire. 


[The fuU text of the letter follows below] 

A letter was sei^ to Speaker Pefosi and Majoiity Leader Hoyer and President Obama. 

Presidcirt Barack Obama 
The White House 
1 600 Pennsylvania Ave NW 
Washin^on, D.C. 20500 
ItearMv. PresideKt: 

In adjusfeg House and Senate versions of lisalth msurarfoc reform fegislation, wo know you share our gialof achisvfog reform tiiat is real and 
meaiifogM Ary bl fiiat we si^port nxst not shortehange Texans ly inckxifog weak, state-based health insurance exchanges. We c^uiot si^pott 
secorul-rate coverage in our state with the behest rate of uninsured m the cowitiy - wftere 1 to 4 Texans lack insurance aisl health insurance premimns 
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have mcieased niore than 1 00% since 2000. In order to ensure tfiat Tbjbk haw access to de bwest cost, h^hest- quality heaSh insia-aiKe plam as 
soon as possible, die bill we pass should belude a sir^, natnnal l^Ui isuraoce excl^n^, as adopted by the House in the Aiferdabb Healtli Care for 
America Act. 

Hie House bill estabiisiKs a national insuiance exchange, but aBows states with the poftial wi and tlie resources awilabie to establish fosr own 
exchanges, as bng as the state-based excimnge meets sail® strwg standards as fiie natbnal liealth insurance exchan^. This approach protects 
cxistit^ state ewhanges and aUows innovation, wliile ensurmg that consumers agoy a» same coverage and protections affoj ded in the mtbnai 
exchange. 

AsyouIcnow, lhe Senate bifidoes not estabfeh a iifltbnatheaShiKutauceexchan^.IiBtead, each state is required to setup its own exchan^. Ifthe 
state does not set up the exchange, then the Secretary of Health and Hmran Sendees is reqiared to set an exchai^ for the state. Hie states will set 
one cxcltange for indhidual coverage and anofijerexchat^forsirallbtBMess«.Tlie state may also set up re^ona! sxchan^s widiin the state, which 
would create rjxittiple exchanges m oite state. 

This approach not only reduce.? fle narket leverage of the exchai^ and increases conplexiqr, but it also relies on states with fed ifferent state leadersliip 
that are uuwMug or unable to administM' and properly regidate a tealfli itBurance marketplace. A nurrber of states opposed to health refomi have 
already expressed an interest in obstruction. 

In Texas, we know from expwience lliat foe dangeis to the uiwKured from^ater State aufooiky are real Not one Texas child lias yet received any 
beneft from foe Chiklren’s Heafeh Insurance Program Reautlioriation Act (CHIPRA), wttch we all champ bticd, since Texas declined to expand 
ei^hility or adopt best practices for enrollment We also know flat ^Afoen states See difBcull budget years, among the first pragraiTB to see reductions is 
Medicaid. Hie Sei'ete approach would produce die same result — miffions ofpeopb wfflbe left no better offflian before Congress acted, Ftafoer, 
exchai^ fracture foe narket, difetfeg the risk poo&ig benefits of the excliai^. This wfll be cspeciaify true if the state seS up rnultiple 
exchanges. Also, many states cuireifrly oi^ liave one or tvro dorrunant kisurerx. State-based cxchan^s wil! do nothing to bring ircre insurers into the 
area. TIb Senate biU also aflows insirance conparaes to condnue ofiferk^ itsurance outeide of fiie excliange. This fiirthor weakens the risk poolsig e^t 
of the exchanges and creates feceifrives fiir adverse selection. 

Refontmg oia' nation’s bealBi care system fe a natfonal effort that requfres a national sokitiwi, not a piecemeal approach. A single, national liealfo 
isitfance exchange will not only administer federal aferdabiS^ credits and receive federal start-up funds, but will also be charged with wiforcing federal 
laws and regulations. As the Consnonwealfo Fund recently r^oited, a sfegle, national health insurance exchange would ensure uniform, nadonal 
availabitty of health insurance pfens, better serve consumers, and liaw the resouees to appropriately re^iate insurers. 

As we work toward foe concluskm of the health care bill, please he^j us ensure ttet our constituents receive the care they deserve. We are gratefiil for 
your leadership in advancing ihh refonn and we stand ready to sipport 3 tour efi>rts to establish a rstbna! health fesuraiice exchange. 

Doyd Doggett Gene Green 

Henry Cuellar Sobmon Ortiz 

Sheila Jackson Lee Giro Rodriguez 


SilvestFe Reyes Eddie Bernice Jolnson 

Charites Gonzalez AJ Green 

Ruben Hinojosa 


Posted k Harlingen . 



[...] couki clear both chambers. On January 11, ebven House Democrats from the Texas debgatioa sent a letter to President Obama, House 
Speaker Nancy Pebsi (D., CaSf ), and House Major^ Lcadw Stcriy Hoyer [...] 
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DEPARTMENT OF THE TREASURY 

WASHINGTON, D.C. 20220 


July 31, 2013 


The Honorable Darrell Issa 
Chairman 

Committee on Oversight and Government Reform 
U.S. House of Representatives 
Washington, DC 20515 

Dear Chairman Issa: 

I write in response to your July 25, 2013 letter to Secretary Lew concerning the process by which 
the Department of the Treasury (Treasury) and the Internal Revenue Service (IRS) developed 
and finalized the regulations for section 36B rmder the Internal Revenue Code. For the past nine 
months, Treasury has been cooperating with the Committee to address its questions about the 
rationale behind the regulations while also protecting the legitimate confidentiality interests of 
the Executive Branch in the deliberative stages of the rulemaking process. 

You have asked for the factors Treasury and the IRS considered in determining that premium tax 
credits are available to all eligible individuals who purchase health insurance through federally 
facilitated exchanges. In response. Treasury has written three letters, made available more than 
500 pages of documents, and participated in three separate briefings with Committee staff 
regarding the details of our determinations. 

You also have asked for information about the discussions between Treasury and IRS personnel 
during the 36B rulemaking process. We are committed to working with the Committee to 
provide the information that you need. At the same time, we need Treasury and IRS personnel to 
be able to engage in fiee, full, and unfettered discussions about policy and legal matters. Public 
disclosure of such discussions could have a significant chilling effect on their deliberations and 
could inhibit the ability of agency staff to fulfill their stamtory responsibilities. In addition. 
Treasury is fiicing active litigation in federal court regarding these very regulations. 

As part of our ongoing dialogue with the Committee, below we summarize the information 
provided thus far related to the 36B rulemaking process. We also address the Committee’s 
request for additional information. 
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I. Correspondence, Documents, and Briefings D^cribe our Rationale 

In three previous letters, dated October 12, 2012, October 25, 2012, and February 5, 2013, we 
described the standard process by which Treasury and the IRS develop tax regulations. We also 
described how we followed that process for drafting and approving the regulations implementing 
section 36B. In addition, the letters described (he legal basis for our interpretation that the 
Affordable Care Act (ACA) did not limit the tax credit solely to state exchanges. 

Beyond these letters, we have made available more than 500 pages of materials responsive to the 
Committee’s requests. Included were the internal Treasury memoranda that accompanied the 
clearance packages for both the proposed and final regulations. The memoranda outline 
considerations raised and issues resolved during the drafting process. They discuss comments 
Treasury received in response to the proposed regulations and how those comments were 
addressed in the final regulations. They describe the legal analysis supporting the conclusion 
that Congress did not intend section 36B to provide a tax credit to taxpayers enrolled through a 
state exchange while denying a tax credit to taxpayers enrolled throu^ a federal exchange. 

In addition to the letters and documents, we have provided three separate briefings for 
Committee staff on the legal analysis and the dratog process behind the 36B regulations. At the 
staff’s request in those briefings. Treasury and IRS personnel reviewed the text of section 36B, 
the text of other provisions of the ACA, and the legislative history to explain our legal 
conclusions about the federally facilitated exchanges and why those conclusions were consistent 
with the statute. 

The November 2, 2012 briefing involved three Treasury persoimel and lasted over one hour. 

The April 4, 2013 briefing involved four Treasury personnel (two fiom November), lasted 
almost 3.5 hours, and included 24 pages of questions. The June 13, 2013 briefing involved three 
personnel (one from Treasury and two from the IRS), lasted more than three hours, and included 
largely the same questions as those asked in April. All told, eight different personnel from 
Treasury’s Office of Tax Policy, Office of General Counsel, and Office of the Executive 
Secretary, as well as from the IRS’s Office of Income Tax and Accounting and Office of Health 
Cate Counsel, have briefed Committee staff for approximately eight hours regarding the 
rulemaking process and legal conclusions underlying the 36B regulations. 

It is important to note that our responses are not the only sources of information regarding our 
approach to the 36B rulemaking. For example, your letter cites a July 2012 Congressional 
Research Service report about our regulations. We respectfully take issue with your 
characterization of that report, as the authors do not reach any conclusions about the merits of 
our determinations. Moreover, in discussing the language of section 36B, the authors indicate 
that the definition of “exchange” in the ACA “arguably links a federally created exchange to one 
established by a state pursuant to the requirements of § 1311.”’ 


^ Jennifer Staman and Todd Garvey, Legal Analysis of the Availability of Premium Tax Credits in State and 
Federally Created Exchanges Pursuant to the Affordable Care Act, CONG. RESEARCH Serv, (Jul. 23, 2012). 
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Additionally, the non-partisan Congressional Budget Office (CBO) has released a letter 
regarding its assumptions in estimating the effects of the ACA. According to Director 
Elmendorf, “to the best of our recollection, the possibility that diose subsidies would only be 
available in states that created their own exchanges did not arise during the discussions CBO 
staff had with a wide range of Congressional staff when the legislation was being considered. 
Nor was the issue raised during consideration of earlier versions of the legislation in 2009 and 
2010, when CBO had anticipated, in its analyses, that the credits would be available in every 
state.”^ 

II. Additional Documents Implicate Confidentiality and Litigation Interests 

Your letter also requests information concerning the deliberative process behind the 36B 
regulations. In addition, you describe a telephone conversation with Treasury staff from March 
2013 regarding such information. We disagree with your description of that conversation. 

Treasury conducted a search for responsive materials after receiving the initial request. We 
identified a number of relevant documents. We have made over 500 pages of those documents 
available to the Committee during the past nine months. There also is a subset of documents that 
we have not made available. 

The subset includes deliberations from the 36B rulemaking process. Your request for these 
documents implicates well-established Executive Branch confidentiality interests. The public 
release of agency rulemaking deliberations could have a significant chilling effect on the 
Executive Branch’s ability to fulfill its statutory obligations. Agency staff and counsel must be 
able to engage in free, full, and unfettered discussions about policy and legal matters. This is a 
longstanding principle of Administrations from both parties. Our confidentiality interests are 
particularly acute here because of Treasury’s involvement in ongoing litigation on these 
regulations. 

Committee staff have requested a narrative description of the materials that implicate our 
confidentiality and active-litigation interests. The documents at issue range from December 
2010 through July 2012. They reflect the information Treasury and IRS personnel described 
during the course of the three briefings. 

The documents prior to August 20 1 1 reflect the deliberations of Executive Branch personnel as 
they participated in the rulemaking process for developing the 36B regulations. They show fiiat 
Treasury and IRS personnel formed a working group Aat identified and addressed various legal 
issues that arose in the rulemaking process; engaged in interagency deliberations regarding ACA 
implementation; considered the availability of the premium tax credit for federally facilitated 
exchanges prior to the publication of the proposed regulations; and performed legal analysis of 
that issue. They reflect that the analysis led Treasury and the IRS to conclude that the tax credit 


* Letter fiom Douglas W. Elmendorf, Dir., Cong. Budget Office, to Darrell E. Issa, Chainnan, Committee on 
Oversight and Government Reform, U.S. House of Representatives, (Dec. 6. 2012). 
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was intended to be available for eligible taxpayers who purchased insurance through federally 
facilitated exchanges. 

The documents after August 2011 show additional analysis and interagency coordination related 
to Treasury and the IRS’s promulgation of the final rule, issues identified in comments to the 
proposed regulations, and how such issues were addressed. The final regulations include 
Treasury and the IRS’s conclusions that the tax credits should be available for eligible taxpayers 
who purchased insurance through federally facilitated exchanges, which is consistent with the 
proposed regulations. The documents also show internal discussion about issues raised in 
response to publication of the final regulations. 

m. Conclusion 

Treasury remains committed to cooperating fully with the Committee. Emily McMahon, Deputy 
Assistant Secretary for Tax Policy, is testifying at the upcoming hearing before the House 
Oversight and Government Reform Subcommittee. Ms. McMahon was the Acting Assistant 
Secretary when both the proposed and final regulations were published. She also participated in 
the April briefing with Committee staff, where she described the decision-making process and 
legal analysis behind the 36B regulations. She can address Members’ questions concerning the 
regulations, subject to the legitimate confidentiality and active-litigation interests already 
described. 

Thank you for your letter. We look forward to continuing to work with you and your staff on 
important matters related to implementation of the ACA. 

Sincerely, 



Alastair M. Fitzpayne 

Assistant Secretary for Legislative Affairs 


Identical letter sent to: 

The Honorable Dave Camp 

The Honorable James Lankford 

The Honorable Charles W. Boustany, Jr. 

cc: The Honorable Sander Levin 

The Honorable Elijah Cummings 
The Honorable Jackie Speier 
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Poyt Hearing Ouestiom for the Record for Entily McMahon 
House Orersight and Government Reform 
Subcommittee on Energy Policy, Health Care and Entitlements 
“Oversight of IRS’s Legal Basis for Expanding ObamaCare's Taxes and Subsidies " 
July 31, 2013 


Chairman Lankford 


Question 1: 

How many members of the 36B working group w ere involved with the discussions around 
the tax credits in federal Exchanges issue? Who were these individuals and what were their 
roles? 

Members of the 36B working group changed over time from when the group was formed in late 
2010 to final publication of the 36B regulations in May 2012, but in general, the working group 
was comprised of representatives from IRS Chief Counsel’s Income Tax and Accounting 
division, IRS’s Healthcare Counsel’s office, and Treasury’s Office of Tax Policy. The process 
for considering the issue was consistent with the process that Treasury and the IRS normally use 
in preparing regulations. Under standard procedure, the development of Treasury regulations 
implementing the Internal Revenue Code begins with the IRS Office of Chief Counsel, and IRS 
and Treasury Office of Tax Policy lawyers subsequently work together to draft proposed 
regulations. In this case, first IRS lawyers, and then lawyers from Treasury’s Office of Tax 
Policy, analyzed the text of section 36B, as well as the other relevant provisions of the 
Affordable Care Act (ACA) and the legislative history of the ACA. After deliberation and 
debate, their conclusions were reflected in the proposed regulations. Treasury and IRS then 
reviewed the written and oral comments received in response to the proposed regulations, and 
concluded that the statute should be interpreted as in the proposed regulations on this point. The 
final regulations published in May 2012 adopted that view. 


Question 2: 

What was the organizational structure of the 36B working group and who was in charge? 

Members of the 36B working group changed over time &om when the group was formed in late 
2010 to final publication of the 36B regulations in May 2012. In general, the working group was 
comprised of representatives from IRS Chief Counsel’s Income Tax and Accounting division, 
IRS’s Healthcare Counsel’s office, as well as lawyers from Treasury’s Office of Tax Policy. The 
IRS’s work on the project was under the supervision of the IRS’s Healthcare Counsel, and 
Treasury’s work on the project was under the supervision of Treasury’s Tax Legislative Counsel. 
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Question 3: 

Before it was ruled unconstitutional by the Supreme Court , not only did the PPACA offer 
100 percent match to States that expanded Medicaid but it withdrew all Medicaid funds to 
States that did not expand Medicaid. Withdrawing all Medicaid funds in noncompliant 
States appears inconsistent with the purpose of Obamacare to make health insurance 
affordable for all Americans who cannot otherwise afford it as you described it to 
Committee staff in April 2013. Did the IRS working discuss the similarities in the statute 
between the incentives for States to expand Medicaid and for States to establish 
Exchanges? Can you provide any evidence of such discussions if they did occur? 

Treasury and IRS interpreted the language of the Affordable Care Act in a manner that is 
consistent with the purpose and structure of the statute as a whole, pursuant to longstanding and 
well-established principles of statutory construction. Lawyers from the IRS and Treasury’s 
Office of Tax Policy considered the express language of section 36B, as well as the other 
relevant provisions of the ACA and the legislative history of the ACA. 


Question 4: 

If Section 1311 and 1321 exchanges are equivalent in all functional respects, as the 
administration argues, why was it necessary to mention both Sections 1311 and 1321 in the 
reporting requirement added by reconciliation? Isn't a single reference to Exchange 
sufficient? 

The regulations reflect that where a state chooses not to establish an Exchange pursuant to 
section 1 3 1 1 of the ACA, Congress provided in section 1 32 1 (c) of the ACA that the Secretary of 
Health and Human Services “shall. . .establish and operate such exchange within the State” to 
serve the residents of that state. In other words, Congress made a federally facilitated Exchange 
the equivalent of a state Exchange in all functional respects, including making qualified 
individuals eligible for tax credits to purchase insurance through a federally facilitated exchange. 

The regulations take into account the fact that the reporting requirement in section 36B(f)(3) 
requires federally facilitated Exchanges to report certain information to the IRS, including the 
aggregate amount of any advance payment of tax credits or cost-sharing reductions that the 
taxpayer receives under the ACA, and any information provided to the Exchange, including any 
change of circumstances, necessary to determine eligibility for, and the amount of, such credit. 
This requirement would be pointless unless the enrolling individuals were eligible for the 
premium tax credit. Accordingly, this requirement demonstrates Congress’s intent to have 
premium tax credits available on federally facilitated Exchanges. 
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Question 5: 

If an applicant receives an advanced premium tax credit, the U.S. Treasury is going to be 
sending the payment directly to the insurance company. Most individual will still pay a 
portion of the premium. If individuals stop pajtng their share of the premium, how will 
Treasury or IRS know? 

Under the ACA, the Financial Management Service, which is a bureau of the Treasury 
Department, processes advance payments of the premium tax credit. This question concerns the 
rules for who can receive those advance payments, w'hich are addressed in regulations 
promulgated by HHS. 

It is my general understanding that the following provisions would apply: Section 
1412(c){2)(B)(iv)(II) of the ACA requires an issuer to “allow a 3-month grace period for non- 
payment of premiiuns before discontinuing coverage.” HHS regulations at 45 CFR § 
156.270(d)(2) require these issuers to “notify HHS of such non-payment.” My general 
understanding is that, if advance payments should be stopped, HHS will notify the Financial 
Management Service. For more information, please see HHS Regulations at 45 CFR § 1 56.270. 


Question 6: 

How long can individuals go without paying their share of the premium before Treasury 
stops sending checks to the health insurance company? 

Under the ACA, the Financial Management Service, which is a bureau of the Treasury 
Department, processes advance payments of the premium tax credit. This question concerns the 
eligibility rules for who can receive those advance payments, which are addressed in regulations 
promulgated by HHS. 

It is my general understanding that the following provisions would apply: Section 
1412(c)(2)(B)(iv)(II) of the ACA requires an issuer to “allow a 3-month grace period for non- 
payment of premiums before discontinuing coverage.” HHS regulations at 45 CFR § 

1 56.270(d)(2) require these issuers to “notify HHS of such non-payment.” It is my general 
understanding that advance credit payments will continue during this 3-month period. My 
general tmderstanding also is that if a taxpayer does not pay premiums in full for 3 months, the 
issuer will terminate coverage retroactive to the end of the first of those months and will be 
required to return any advance payments received for the second and third of those months. 
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Question 7: 

Will IRS or Treasury recoup advanced subsidies that have been sent to insurance 
companies? Will the tax credit recipient be required to repay the subsidy when the credit is 
reconciled at the end of the year if they stopped paying their share of the premium at some 
point? 

Section 36B(f) provides that a taxpayer must reconcile on their income tax return for the taxable 
year the premium tax credit allowed under section 36B with the advance payments paid during 
the course of that year and must pay the amount of any excess advance payments as additional 
tax. For taxpayers with household income below 400 percent of the federal poverty level, 
Section 36B(1)(2)(B) caps the amount of additional tax liability the taxpayer must repay. 


Question 8: 

An applicant residing in a state that established an Exchange but did not expand Medicaid, 
overestimates their expected income and qualifies for an exchange subsidy. If the 
applicant's income is later determined to be below 100 percent of the FPL, and ineligible 
for subsidies, will the applicant be forced to repay the subsidy when the credit is reconciled 
at the end of the year? Please explain. 

Generally, an applicant who is authorized by a Marketplace to receive an advance payment of the 
premium tax credit and who turns out to have household income for the year below 1 00 percent 
of the federal poverty line w'ill not be required to pay back the advance payments, if the applicant 
is otherwise eligible for the premium tax credit. This rule is laid out as follows in the final 
regulations under section 36B: “A taxpayer. . .whose household income for a taxable year is less 
than 100 percent of the Federal poverty line for the taxpayer’s family size is treated as an 
applicable taxpayer if (i) The taxpayer or a family member enrolls in a qualified health plan 
through an Exchange; (ii) An Exchange estimates at the time of enrollment that the taxpayer’s 
household income will be between 100 and 400 percent of the Federal poverty line for the 
taxable year; (iii) Advance credit payments are authorized and paid for one or more months 
during the taxable year; and (iv) The taxpayer would be an applicable taxpayer if the taxpayer’s 
household income for the taxable year was between 100 and 400 percent of the Federal poverty 
line for the taxpayer’s family size.” See 26 CFR 1 .36B-2(b)(6). 
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